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Simon Gibbs 

Before 
Rod McKenzie 
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Lorraine Johnson 
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In the rnattar of proceedings brought by the NADO under and in terms of the Great Britain 
Wheelchair BatUtball Association Anti-Doping Rules, Version 1.6 approved on 13 December 2008 
(•Anti-Doping Rules") and the Procedural Rules of the National Anti-Doping Panel 2010 ("NADP 
Rulelj apiMt Mr Simon Gibbs. 

ANAL DECISION OF THE ANTI-DOPING TRIBUNAL ("the Tribunal") 

A. INTRODUCTION 

1. This is the final decision of the Tribunal convened under Article 8 of the Anti-Doping Rules to 

determine a charge brought against the Respondent of commission of a Doping Offence in breach 

of Article 2.1 of the Anti-[)q>ing Rules. 

2. Article 2.1 of the Anti-Doping Rules makes it a Doping Offence to have present in an Athlete's 

Sampe a Prdlibited Substance. The Respondent was charged by letter from the NADO of 25 

March 2010 that he had committed an Anti-Doping Rule Violation in respect that a Prohibited 

Substance (4-methylmethcathinone) was found to be present in a Sample taken "in competition• for 

Doping Control Purposes from the Respondent (reference number A 1089367) and provided by him 

on 21 February 2010. 



3. The presence of this Prohibited Substance in the athlete's Sample constituted an Adverse 

Analytical Finding. 

4. 4-methylmethcathinone is the full chemical description of the recreational drug known as 

mephedrone. It is a synthetic stimulant and entactogen drug of the amphetamine and cathinone 

dasses. It was not until 16 April 2010 that mephedrone and other substitute cathinones were 

dassified as aass 8 drugs and made "illegaf' for oonsumption and supply in the United Kingdom 

by the Misuse of Drugs Ad 1971 (Amendment) Older 2010. 

5. 4-methylmethcathinone is a Prohibled Stimulant under Sedi>n S.6.b (Specified Stimulants) being 

a substaloa d simlar biological effect and chemical structure to those listed in Section S.6.b in 

WADA's 2010 list of Prohibited Substances. It is a Specified Substaooe. Its legal status has no 

relevanoe to its status as a Prohibited Substance and a Specified Substance. 

6. The Tribunal, made up of Rod McKenzie (Chairman), Carole BUiington-Wood (Specialist Member) 

and looaine Johnson (Specialist Member), held a hearing on the charge on 17 May 2010 at the 

london Heathrow Marriott Hotel, Bath Road, Hartington, Hayes, U83 5AN. The hearing was 

attended by the following persons in addition to the members of the Tribunal: 

Mr. Graham Arthur- Solicitor, Director of Legal for the NADO 

Ms. Elisa Holmes - Barrister for the Respondent 

Mr. David Jeacock -Solicitor for the Respondent 

Ms. Hannah Mclean -Assistant Legal Officer, NADO 

Ms. Natalie Smith- NADO 

Mr. Simon Gibbs - Respondent 

Mr. Gavin Henderson -Witness 

Mr. Murray Tresedar- Witness- Great Britain Wheelchair Basketball Association 

Mr. Haj Bhamia - Great Brittin Wheelchair Basketball Association 

Ms. Susan Humble - NADP Secretariat 

7. This document constitutes the final reasoned decision of the Tribunal, reached after due 

consideration of the evidence tendered and heard and the submissions made on behalf of the 

parties attending at the hearing. The decision of the Tribunal on all matters before it for 

determination was unanimous. 
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8. In this decision capitalised terms, where the rontext so admits, have their defined meanings as 

provided for in the Anti-Doping Rules. 

B. PROCEDURAL HISTORY: 

9. The Respondent was charged wih the Arii-Ooping Rule Violation by letter dated 25 March 2010 

from the NADO. 

10. The NADO made a request for the appointment d an Arii-Ooping Trbunal by letter to the NADP 

dated 21 Apli 2010. The members of the Tribunal were~ by the President of the NADP in 

axlOidanoe with the NADP Rules and letters notifying the appointment of the members of the 

Tribuna were Issued by the Secretariat of the NAOP on 30 April2010. There were no objections to 

the jurisdiction of the NADP or the Tribunal or to the membership of the Tribunal. 

11. Oiledions pursuant to Art.ide 7.8 of the NAOP Rules were issued by the Chairman of the Tribunal 

on 4 May 2010. 

12. By email of 1 AprU 2010 to the NAOO, the Respondenfs representative ronfirmed that the 

Respondent did not wish the B Sample to be tested. 

13. By email of 8 April 2010 to the NADO the Respondenfs representative advised that the 

Respondent did not chalenge the finding of 4-methylmethcathinone in Sample A 1089367. 

14. By email of 10 May 2010 to the Secretaria of the NAOP the Respondenfs representative advised 

that the Respondent admitted the Anti-Doping Rule V!Oiati>n set out in the charge from the NADO 

of 25 March 2010. That emal went on to advise that the Respondent did not accept that pursuant 

to Artide 10.2 of the Anti-Doping Rules that a period of Ineligibility of two years should be imposed. 

Further the email notified that the Respondent would rely on Articles 10.4 and 10.5 of the Anti­

Doping Rules to seek to eliminae or reduce the period of Ineligibility. 

15. There were no preliminary issues, raised by parties either before or at the Hearing on 17 May 2010 

relative to the rompetency or fairness of the prooeedings. 



C. DECISION: 

16. The Tribunal has determined for the reasons set out in this decision that: 

(a) in contravention of Article 2.2 of the Anti-Doping Rules there was present in a bodly 

Sampe ~ by the Respondent on 21 February 2010, 4-methylmethcathinone 

(mephedrone) which is a Prohibited Slbstanre falling within Sedion 6. Stimulants (b): 

Specified StinUalta d lhe 2010 Prohiblad List and is theleby a Specified Substance; 

(b) in leaped thallae was nat pl888l'lt a Therapeljic Use Exemption granted to the 

Respondent in amniance with Article 4 of the Anti-Ooplng Rules that an Anti-Doping Rule 

Violation was oommitted by the Respondent; 

(c) the Respondent has faRed to establish how the Prohibited SubstanceiSpecified Substance 

entered his/her body/system for the purposes of Artides 10.4.1, 10.5.1 and 10.5.2 of the 

Anti-Doping Rules; and 

(d) in respect of the Anti-Doping Rule Violation committed, the Respondent is lneligtie for a 

period of t'M> years from 26 March 2010 until25 March 2012 (both dates indusive) with all 

of the consequences provided for in Artide 10.10.1 of the Anti-Doping Rules. 

D. EVIDENCE FOR THE NADO: 

17. Witness statements of a Ms Hannah Mclean, and four exhibits, and Or Roger Pafreeman were 

lodged as evidence on behat of the NAOO. The content of those statements and the content of the 

exhibits was accepted both in writing and or~ly at the Hearing on behalf of the Respondent. The 

NADO's exhibits comprise, HM-1 a copy of the Anti-Doping Administration Management System 

Mission Order M-35387143 authorising the attendance of four doping control staff members of UK 

Anti-Doping at Telford College Arts and Technology, Telford to oolled four "in-competition" samples 

from the GBWBA Super League fixture taking place that day, under mission code M-35387143; 

HM-2, a copy of the Leai Doping Control Officers report; HM-3, a copy of the supplementary report 

form completed by the Leoo Doping Control OffiCer, Mr David Thomson and; HM-4, a team sheet 

identifying, amongst other things, the selection of the Respondent for testing. 

18. On Sunday 21 February 2010 the urine Sample collected from the Respondent was, in accordance 
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with Article 5 of the Anti-Doping Rules, split into two Samples and given reference numbers 

A 1089367 and 81089367. 

19. The two Samples were transported to the Drug Control Centre, Kings College, London which is a 

laboratory accredited by the World Anti-Doping Ageoof ("WADA") for analysis. The Drug Control 

Centre analysed sample A 1089367 in acoordance with the procedures set out in WADA's 

International Standard for Laboratodes and reuned an Adverse Analytical Finding for the 

Prohibited Substanre 4-rnelhylmethca. 

20. The Respondent did not hale a TheRipeutic Use Exemp00r1 issued under Article 4 of the Anti­

Doping Ra ~justly the pntaenee of the Prohibited St.bstanoe il his boctflsystem. 

21. It was admitted that the Respondent had thereby oommitted an Anti-Doping Rule VIOlation. 

22. The witness statement of Dr Palfreeman, a medical doctor with a Diploma in Sports Medicine who 

is a FelkM of the Faculty of Sports Clld Exercise Medicine, described the ll<ely effects and 

experience which would arise were a person such as the Respondent to ingest 4-

methylmethcathinone in a "drink" as had been described on behalf of the Respondent. Dr 

Palfreeman stated:-

"(a) It is not dear from this explanation (a written explanation in a letter of 8 April 2010 

from Mr Jeacock to the NADO] whether or not Mr Henderson ~he Respondenfs 

witness) put the entire 2 grams of the "Shake n Vac" into ~he Respondenfs] drink. 

Had he done so, Mr Gibbs would have experienced severe symptoms of various 

forms of disoomfort, induding agitation, palpitations, seizures and vomiting. 

(b) Had Mr Henderson put a smaft portion of the 2 grams of the "Shake n Vad into Mr 

Gibbs' drink (for example 200 miligrams), Mr Gibbs is highly likely to have notired 

both an unpleasant taste in his drink, and would have experienred rertain effects 

associated with the use of 4-methylmethcathinone, inducting feelings of euphoria, 

increased alertness and empathy.• 

23. The relevant section of the letter of 8 Aprl2010 states as follows:-

"I am instructed that 4-methylmethcathinone is the chemical name for mephedrone. I am 



also instructed that mephedrone was at the time sold for recreational use under the name 

"Shaken Val!. 

Mr Gavin Henderson has admitted that on Friday 19 February 2010 he purchased 2 grams 

of Shake n V~ from a supplier in Andover. 

Later that evening in Mr Gilbs' absence and unbeknown to him, Mr Henderson admits 

putting Shaken Vt!/IJ into Mr Gibbs' Gink. Mr Hendelson aso says that he did not tell Mr 

Gibbs what he had done unti he reoeived a phone cal from Mr Gibbs following your letter 

to tim of 25 Madl2010. He than admlled that he had put Shake n V~ into Mr Gibbs' 

drink on that night He has sinoo co-operated fully with Mr Gl>bs and myself. 

Since Mr Gibbs was unaware of the presence in his body cl 4-lnettrflmethcathinone it 

would not have been possible for him to have intended that it woUd enJlana:) his 

pertormanoo or that it would mask another substanoo. • 

24. The opinion evidence of Dr PalfreemCil was of limited assistanoo because it was not dear if his 

evidenoo conooming "taste• in drink included for alcoholic drink and whether the <fescrl)ed effeds 

of relatively small quantities of mephedrone would apply where the person conoorned was already 

under the influenoo of alcohol. 

E. EVIDENCE FOR THE RESPONDENT: 

25. Written statements from the Respondent and Mr Henderson were submitted together with exhibits 

which accompanied the Respondenfs statement The evidenoo of the Respondent and Mr 

Henderson was supplemented by oral evidenoo given at the Hearing. In addition the coach of the 

Great Britain National Wheelchair Basketball team, Mr T resedar, gave oral evidence at the Hearing. 

The following narrative of the evidence for the Respondent comprises material from the witness 

statements and the oral evidence given at the Hearing. 

26. The Respondent is 31 years of age and lives with his partner and children at an address in 

Andover. The Respondent is a member of the Aces Wheelchair Basketball team and a member of 

the Great Britain International squad. He has toured in Israel and Australia with the National squad 

and had been selected in the final squad of 30 for the Wortd Championship shortly before he was 

Provisionally Suspended on the issue of the chage letter of 25 March 2010. 



27. The Respondent was involved in a motor cyde accident in January 2006 and in February 2008 a 

decision was taken to amptiate one of his legs. He was introduced to wheelchair basketball as 

part of his rehabilitation programme following the amputation. Prior to the accident the Respondent 

had served in the Army. 

28. Wheelchair basketball has become a major part of the Respondenfs life and up untH his Provisional 

Suspension on 26 Maroh 2.010 he had been trailing 6 days per week. Generally he did not train on 

a Friday. 

29. The Respondent asserted that the first occasion on whm he had been aware that there was a 

difticdty with the Sampte given by him on 21 February 2010 was when he was telephoned by the 

Chief ExeoutNe of the Great Britain Wheelchair Basketball Association who a:fvised him that he 

was to be Provisionally Suspended with effect from the foii<7Ning day because mephedrone had 

been foll1d in the sample that had been analysed folkMing the Match. Mr Arthur for the NAOO 

accepted that it was likely that the Chief Executive would have described the substance identified in 

testing as mephedrone as opposed to using the technical name of 4-methylmethcathinone. 

30. The Respondent went on to advise that he was "devastated" when he took the call and for a couple 

of hours had been unable to think straight He then began ringing round people he knew to ask if 

they knew anything that could explain what had been found. During questioning by the Tribunal the 

Respondent darified this to mean that he had telephoned only his partner and then the witness Mr 

Henderson. In light of what Mr Henderson had told him he had phoned no one else. He explained 

that he had been phoning round in an effort to identify if anyone had "spiked his drink" on the 

evening of 19 February through untH the early hours of the morning of 20 February. The 

impression given by his statement was that the Respondent had telephoned more peope than just 

his partner and Mr Henderson. 

31. The Respondent advised that when he spoke to Mr Henderson, with whom he had been out 

socially along with his partner on the evening of Friday 19 February into the early hours of Saturday 

20 February, that Mr Henderson immediately told him ~he Respondent] that he [Mr Henderson] had 

put some "Shake n Vac" into •my drink" when they were out together that evening. He went on to 

say that "I understand Shake n Vac is one of the names given to mephedrone". Under questioning 

from the Tribunal the Respondent explained that he had only learned that Shake n Vac was a 

"trade" name given to rnephedrone after he had been told of the Adverse Analytical Finding on 25 

7 



Marett 

32. The Respondent advised that Mr Henderson had oome round to his [the Respondent's] home at 

around 6.30pm on Friday 19 February 2010 and that they had left between 10.45 and 11pm by taxi 

to go socialising in Andover. When they went out socialising that evening it was along with the 

Respondent's partner. The Respondent's partner did not give evidence orally or by statement. 

33. The Respondent advised tha he had drawn money from his bank and had initially gone to the 

"Redbridge" pulic house which was dose to the bri. Prior to leaving tis home the Respondent 

Mr Henderson and the Respondenfs partner had oonsumed approximaely hat a bottle of vodka. 

This was a standard 70d bot6e of 70 degree prod spirt This was al the alcohol that the 

Respondent, his partner and Mr Henderson, had consumed at the Respondents home. 

34. The Respondent daimed to have a •pretty dear- recollection of the events ci the evening of 19 

February and the earty hours of 20 February 2010. 

35. The Respondent had known Mr Henderson for just over a year. It was put to the Respondent by 

Ms Hames that he [Mr Henderson] was the Respondenfs best friend. The Respondent did not 

demur from this proposition. Whether that be correct or not they were rertainly dose friends by the 

time of the events of 19 and 20 February 2010. 

36. At the Red>ridge the Respondent advised that he had drunk three pints of Stella with one standard 

measure of vodka added to each of the three pints. 

37. Thereafter he had gone to another pub calted the "Propaganda" in Andover and had stayed there 

until just before 1 am when they had gone to the "Pub at Life" also in Andover. They had stayed at 

the Pub at Life untl between 2.30 and 3am and ha:J then returned to the Respondenfs home 

where they; the Respondent Mr Henderson and the Respondent's partner, had played cards untH 

about 5am. Acrording to the Respondent he drank only coffee on his return home. At that point 

the Respondent had gone to bed and had not woken until late in the afternoon of 20 February. Mr 

Henderson had stayed over at the Respondenfs home and had left late on the 2Qih. The 

Respondent had not gone out to socialise on the evening of the 2()1h. 

38. At Propaganda the Respondent advised that he had drunk 2-3 rounds consisting of pints of Peroni 

beer. At Pub at Life he had 2 bottles of beer. Over the oourse of the evening the Respondent had 



therefore shared one half of a botUe of vodka with his partner and Mr Henderson, had drank 3 pints 

of Stella each and with a single me~re of vodka added, had had 2-3 pints of Peroni and 2 bottles 

of beer. The impression given was that this was not an untypical level of alcohol consumption by 

the Respondent when he was out for an evening socialising. He was not so intoxicated that he 

could not spend around 2% hours playing cards with his partner and Mr Henderson when he 

returned home. 

39. The Respondent advised fhal he raoaleded no tniSUal etfetts being felt by him during the 

evening. On his evideooe, he felt no untaJal degree of euphoria Cl1d nothing that would amount to 

"increased aertness and empalby". Tbele was no unpleasant taste in any of his drinks that he 

could recoiled and oertainly none of the feelings of discomfort desaibed in Or Palfreeman's 

statement 

40. On 21 February the Respondent played in the wheelchair basketball Match at whidl the Sample of 

urine l8ferred to in paragraph 2 .move had been taken. The Respondent advised that he had not 

at any point taken mephedrone knowingly including at any point prior to the Match on 21 February. 

41. The Respondent advised that he was aware of the existenre of mephedrone "Because it was being 

spoken about in the Press". The Respondent asserted that he had never knowingly taken a 

perforrnanre enhancing drug or any Prohibited Substanre. 

42. In his statement the Respondent said:-

"I was aware of the existenre of Mephedrone because it was being spoken about in the 

Press. HCMeVer, I had no knowledge of its properties. I had heard about Shake n Vac as 

a substanre from friends but I did not know what Shal(e n Vac was and I had rertainly not 

taken any. I had no idea thai: it was Mephedrone or that it or Mephedrone might have 

performanre enhancing properties: 

43. When the Respondent was questioned about this part of his statement by the Tribunal he explained 

that the referenre to "friends" in oonnection with Shal(e n Vac were to acquaintanres of his who he 

knew through Mr Henderson. He also explained that the discussion that he had with these "friends" 

had post-dated 25 March 2010. This explanation did not seem consistent with the language of his 

statement; the sense of which was that he had heard of Shaken Vac prior to the events of 19 and 

20 February. 
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44. The Respondent claimed that subsequent to receiving the letter of 25 March that he had been told 

by his solicitor, Mr Jeaoock, who had taken advice from a Dr Robert Rannigan, a chemical 

scientist, that Shake n Vac contained 4-methylmethcathinone i.e. mephedrone. 

45. In his statement the Respondent advises that he did not have any knowledge on 19 and 20 

February that Mr Henderson had put anything in his drinks. He claims that Mr Henderson told him 

after he was Provisionaly Suspended that this was the first time that he [Mr Henderson] had added 

Shake n Vac to the Respondent's drink cnllhat he hat fist done so whist the Respondent was at 

the toilet in the Redbridge pt.iJiic house cnl that the sabsequeri addition of Shake n V ac was whHst 

the Respondent, his partner 8ld Mr Henderson were at Propaganda 

46. The Respondent explained that he had been moving arotlld speaking to people that he knew in the 

three establishments visited and that he had no idea that his friend or anyone else would put 

something in his drinks if he left them unattended. The Respondent admitted having left his drinks 

unattended. He described himself in terms which amounted to him being a sociable person with a 

wide cirde of aatuaintances at these establishments amongst whom he was mif9ing and often 

May from his drinks. 

47. The Respondent denied being drunk although accepted that he claimed he would have been 

increasingly under the influence of alcohol during the course of the evening of 19 February and the 

earty hours of 20 February. 

48. The Respondent advised that he had remained friendly with Mr Henderoon after Mr Henderson 

advised him of what he had claimed to have done on the 19 and 20 of February as regards spiking 

the Respondenfs drinks. Sinoe the Respondent had been Provisionally Suspended he had been 

out socially with Mr Henderson on oc:x:asions. Notwithstanding the claimed actions of Mr 

Henderson on 19 and 20 February there appeared to have been no effect on the closeness of their 

friendship. 

49. In his statement and oral evidence Mr Henderson advised that he had arrived at the Respondenfs 

home at some time between 6.30pm and 7pm on the evening of 19 February 2010. He had 

previously arranged to go out with the Respondent and his partner that evening and he was 

expected by them. He had left work at between 4 and 5 and had gone to a pl.blic house in Andover 

and had had 2 pints of beer. He advised that on his way to the Respondenfs home he had gone to 



a shop called "Roots" in Andover and had there bought 2 grams of Shake n Vac divided into 2 one 

gram sachets at a oost of £25 per gram, total oost £50. He claimed this was the first occasion on 

which he had ever purchased mephedrone and had been told by friends that he oould purchase 

Shake n Vac legally from this shop. He claimed not to have known that Shake n Vac was 

mephedrone until after the Provisional Suspension of the Respondent 

50. During the oourse of the evening. from aound 7.-sJ through until around 10.30 he had shared half a 

bottle of vodka with the Respondent afll the Respondenfs partner. That was the only aloohol 

oonsumed at the Reaporllant's home. He claimed not b have k)td the Respondent that he had 

purchased the Shake n VBt; and Uta cld oot disdose that he had done so untl after the 

Respondent klkl him of his Plorisional Suspension. 

51. He advised that at about 10.3)pm the Respondent and his partner had left with him to go to the 

Redbridge public house in Andover. He asserted that the Respondent was drinking Stala lager 

with vodka but that the Respondent had only had one Stella and vodka in the Redbridge. He 

claimed that at a point when the Respondent had gone to the toiet that he added some of the 

Shake n Vac to the Stella and vodka that the Respondent had left at the table they were sharing. 

He claimed that he added ~ximately one quarter of one of the l\W sachets of Shake n Vac that 

he had purchased. This would equate to ~roximately a quarter of a gram. He advised that he 

had added another quarter of a gram to his own drink. He claimed that he was drunk at the time 

and not thinking clearly and that he did not know that the Respondent should not have taken Shake 

n Vac if he was going to take part in a sporting event. His belief, he claimed, was that Shake n Vac 

was a legal "high" and that anyone oould take it and there would be no oonsequences. He advised 

that he had felt no effects from the quarter gram of Shake n Vac that he had taken at the Redbridge 

public house and that he had detected no effects on the part of the Respondent. 

52. He oonfirmed that the Respondent, his partner and he had then gone on to the Propaganda also in 

Andover. He claimed that the Respondent was not watching his drinks either here or in the 

Redbridge and that in the Propaganda when the Respondenfs attention was diverted elsewhere he 

added another quarter gram of Shake n Vac to the Respondenfs pint of Peroni beer. The 

remaining quarter of the first gram he then added to his own drink. Again he felt no effects and 

detected none in the Respondent He claimed that by this time he [Mr Henderson] was so drunk 

that he oould not recall events more precisely and oould not remember what subsequently 

happened to the remaining one gram of the Shake n Vac. He oonfirmed that he had gone on to 

the Pub at Life with the Respondent and the Respondenfs partner and that they had left there at 
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about 2.30 in the morning and returned back to the Respondenfs home where they sat up playing 

cards untH around 5am. 

53. Whilst he recollected that the Respondent had only had one pint of Stella and vodka in the 

Redbridge he could not reoollect how many pints of Peroni the Respondent had had in Propaganda 

or what he [the Respondent] had drunk in Pub at Life. 

54. He daimed that the Respondent, after 2.30am, at his home had had •a couple of cans of beer". 

This was directly CXM'ltraciUad t, the RBapondent who advised that he had only drunk coffee on 

returning to his home. 

55. Mr Henderson described this as a normal night out with the exreption of adding the Shaken Vac to 

the Respondenfs drink. 

56. He claimed not to have been aware of any problem arising from his actions on 19 and 20 February 

until he was oontacted by the Respondent around 25 March 2010 when he was told by the 

Respondent that he had been ProvisionaRy Suspended from wheelchair basketbat for having taken 

the stimulant mephedrone. Mr Henderson claimed to have immediately told the Respondent what 

he had done on 19 and 20 February by spiking the Respondenfs drinks with mephedrone and had 

agreed to co-operate with the Respondent and the Respondent's advisers. Sinre both the 

Respondent and Mr Henderson claimed not to have known at this point that Shake n Vac was 

mephedrone the immediate connection of the claimed spiking of the drinks with Shake n V ac on 19 

and 20 February and the positive test for mephedrone was and remains unexplained. 

57. Mr Henderson was pressed at the Hearilg by the Tribunal, to explain why he had not told the 

Respondent that he had purchased the Shake n Vac, which Mr Henderson believed to be a "legal 

high", and why he clandestinely added it to the Respondenfs drink on two occasions. Mr 

Henderson was unci)le to offer any explanation as to why he had not disclosed that he had 

purchased the Shake n Vac or why he hat added it to the Respondenfs drink without telling the 

Respondent what he was doing. Further, Mr Henderson was unable to explain why, after having 

added it to the Respondenfs drink, and believing that there were no legal issues with him having 

done so, that he did not tell the Respondent on 19 or 20 February that he had so added it. Further, 

Mr Henderson was unable to explain what had happened to the one gram of Shake n Vac that he 

had not added to either his own drinks or the Respondenfs drinks. Mr Henderson acknowledged 

that the price of the drug had been not insignificant but despite this Mr Henderson could give no 
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account as to what had happened to the "missing" gram of Shake n Vac that he had purchased. 

All he could or would say was that he no longer had it in his possession at the "end of the night" 

58. Mr Henderson confirmed that since the Provisional Suspension of the Respondent he had 

remained a close friend of the Respondent and that they had been out socialy since then. 

59. Mr Murray Tresedar gave evidence that he had been the Head Coach of the Great Britain 

Wheelchair Basketball squad since 2007. He had a long background in the sport and had been a 

coach for some 35 yeatS. He had ooached both able bodied and athletes with a disability. This 

had included ooaching Wodcl Ctanpionship teams in Australia. 

60. He had known the Reepondent since 2000. The Respondent was six foot five indtes and had an 

Army ba;kgroood. Discipline was one of the keys to suooess in the sport and the Respondent 

displayed considerable discipline. 

61. The Respondent was a member of the Word Class Development Programme and was being 

actively considered for inclusion in the 2012 Pa~mpic squad. The Respondent had developed 

suffteienUy during 2009 to be taken on two international tours to Israel and to Australia 

Development was very much a "work in progress" with the Respondent but he was developing and 

his height was a major advantage. 

62. The Respondent had been identified as part of the key talent identification programme and had 

demonstrated quick improvement and development. He had worked extremely hard to progress 

within the squad. Discipline is very much part of the ethos that Mr T resedar was endeavouring to 

instU within the squad and he considered the Respondent one of the most disciplined squad 

members. The Respondent was working very hard and had worked very hard to develop rapidly to 

the standard of play which he now demonstrated. The Respondent had been very committed to 

developing his physical fitness and his games skDis were improving. The Respondent had also 

been involved in recruiting new athletes into Wheelchair Basketball, as part of rehabilitation 

programmes and talent identification days. 

63. There were a series of active educational steps taken with members of the squad to advise them of 

the risks of Prohibited Substances and doping control procedures. Extensive training and 

counselling was given to squad members to ensure that inadvertent positives were not 

experienced. 



64. The Respondent had telephoned Mr T resedar to make him aware of the positive drug test The 

Respondent had immediately told Mr T resedar that his drink had been spiked by one of his •mates• 

and Mr Tresedar had accepted the sinrerity of the Respondenfs explanation. 

65. The Respondert had aready missed a number of significant matches as a oonsequence of the 

Provisional Suspension including the European Championship final for his club. In addition he had 

now been excluded from lhe Wodd Champkxtahip squad. 

F. SUBMISSIONS FOR THE NADO 

66. Mr Arthur submitted detailed written submissions on behaf of the NADO. The Respondent having 

admitted oommission of the Anti-Doping Rule Viohtion the focus of his submissions was on Articles 

10.4, 10.5.1 and 10.5.2 of the Anti-Doping Rules. 

67. Mr Arthur acrepted, as did Ms Holmes for the Respondent that the logical sequence in oonsidering 

Articles 10.4 and 10.5 was to begin with the oonsideration of 10.5.1 and then move on to 

oonsideration of 10.4 and ooncluding, if appropriate with oonsideration of 10.5.2. 

68. Notwithstanding that no evidenoe had been led by the Respondent to establish that it was the case 

Mr Arthur acrepted, on behaf of the NADO, that Shake n Vac was a "trade" name for mephedrone 

and that mephedrone was legally avaiable, in the form of Shake n Vac, for purchase and 

oonsumption in the Andover area in February 2010. 

69. Article 8.3.2 of the Anti-Doping Rules provides that where those Rules place a burden or 

presumption on a person charged with an Anti-Doping Rule Violation to establish specified facts or 

ciroumstanoes then the applicable standafd of proof is on baanoe of probabiities. exrept where a 

higher standard of proof is required by Article 10.4. 

70. He submitted that whether the Respondent sought to redure or eliminate the otherwise applicable 

sanction on the basis of Article 10.4 and/or Article 10.5 that the Respondent was required "on the 

balance of probabilities" to establish how 4-methylmethcathinone entered his body/system. Mr 

Arthur described this as the threshold showing. He referred to the CAS decisions Karatentcheva 

VI T F, (CAS 2006/A/1032), award dated 3 July 2000, para 117 and WADA v stanic and Swiss 

Olympic Association, (CAS 2006/A/1130), award dated 4 January 2007, paragraph 39 for the 

1.4 



proposition that this "threshold showing" had to be applied:-

• ... quite strictly, since if the manner in which a substance entered an athlete's system is 

unknown or unclear it is logically difficult to determine whether the athlete has taken 

precautions in attempting to prevent such occurrence." 

71. On being pressed by the Tribunal on the position of the NADO as regards whether the Respondent 

had discharged this "thheshood showing", he acMsed that the NAOO' s position was neutral on the 

issue and that it was for the T rhlna to detemine on the evidence whether on the balance of 

probabilities the thlashold showing hal been established by the Respondent The NADO offered 

no anaysis of the eviderlat on this issue. 

72. Mr Arthur accepted that for the purposes of Artide 10.4, if the RespoOOent established the 

threshold showing then the Respondent would establish that he had not interded to enhanat his 

sport performance or mask the Use of a performance-enhancing substance. In order to establish 

the absence of intent to enhance performance the Athlete must, in terms of Article 10.4.2 produce 

oorroborating evidence in addition to his/her word. In this case the oorroborating evidence would 

be the evidence, if cr:cepted as reliable and credible, of Mr Henderson and his explanation as to 

how and in what circumstances the mephedrone had been oovertty added to the Respondenfs 

drinks on the evening and eal1y morning respectively of 19 and 20 February. 

73. Mr Arthur submitted that it was not possible, in this case, for the Respondenfs plea of no fault or 

negligence under Article 10.5.1 to be upheld. 

74. He drew attention to the oommentary to Article 10.5 in the WADA Code 2009 which provides that 

the no fault or negligence provision is:-

• ... meant to have an impact only in cases where the circumstances are truly exceptional 

and not in the vast majority of cases. • 

75. He referred to the CAS decision in the case of IRB -v- Keyter (CAS 20051Al1067) and in particular 

paragraphs 6.13 to 6.15 (inclusive). In particular he pointed out that at paragraph 6.14 it is 

observed that an Athlete, in this case an elite rugby player, knows that he must monitor carefully 

everything he eats or drinks and at paragraph 6.15 the panel stated that:-



• A CAS panel cannot accept the submission that getting drunk, and possibly not realising 

and/or remembering what was going on, is an exceptional circumstance excusing an 

athlete from his/her fault or negligence. • 

76. He went on to refer to an ITF case involving Burdekin, Apri 4 2005 where an ITF Independent Anti­

Doping Panel stated that it found the Athlete:-

• ... significantly at fault on the folbwing respects: first by consuming alcohol to an extent 

that materialy reduced his ability to pciD his situation am the oonduct of those of whom 

he kept company.• 

77. Furthermore he drew the Tribunal's attention to the following commentary in the WADA Code 

Artide 10.5.1:-

"A sanction could not be completely eliminated on the basis of No Fault or Negligence in 

the following circumstances ... (c) sabotage of the Athlete's food or drink by a spouse, 

coach or other Person within the Athlete's circle of associates (Athletes are responsi>le for 

what they ingest Md for the conduct of those Persons to whom they entrust aooess to their 

food and drink). • 

78. The NADO's position was that in the circumstances of this case there was an absence of due care 

by the Respondent on 19 and 20 February in that he did not take care to ensure his drinks were not 

spiked since he left them unattended and that Mr Henderson was an associate of the Respondent. 

Accordingly this could not be one of the exceptional cases in which there was no fault or 

negligence. 

79. Mr Arthur submitted that if the Respondent was able to establish the threshold showing that the 

grounds for reduction in sanction pursuant to Artide 10.4 were not satisfied in this case because 

the Respondent (as per Keyte, cannot establish the requisite absence of fault and that a period of 

two years Ineligibility must be imposed. 

G. SUBMISSIONS FOR THE RESPONDENT: 

80. Ms Holmes, on behalf of the Respondent, lodged a written skeleton argument which was 

supplemented by additional oral submissions at the Hearing. 
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81. She confirmed that the Respondent admitted the charge and that he sought elimination or 

mitigation of the period of Ineligibility based on an application of Artides 10.5.1, 10.4 and 10.5.2 of 

the Anti-Doping Rules. 

82. She contended that the Respondent had no way of krlaNing that his drink had been "spiked" with 

mephedrone nor did he have any reason to suspect that it might be. She submitted that he was 

the victim of an entirely ~ OOCUienCe over wl*h he had no control and that he could 

not reasonably hall& known or axpeded even with the exeroise of upmost caution that he had used 

or had been admiisleled mephedrone. 

83. She oonteRied thal the two elements required by 10.5.1 i.e that the Respondent bote no fault or 

negiQetD for the violation and how the mephedrone entered his body/system had both been 

established in this case and that accordingly the applicable period of lneligiblity should be 

aiminated. 

84. She <isagreed with the submission of Mr Arthur that Artide 10.5.1 could not apply in this case. In 

her submission the comments in the WADA Code had to be read in context. It could not be right 

that in every ciroumstanoe, no matter how unexpected and incapable of planning for, that the 

administration of a subst~ by an associate would mean that Artide 10.5.1 could not apply. 

Athletes had to be accorded some degree of freedom to enjoy social events without the wholly 

unexpeded and unanticipated spiking of their drinks or food resulting in the imposition of a period 

of Ineligibility. In each case the Tribunal had to look at the specific facts of the individual case and 

consider whether against those facts the Athlete bore any fault or responsibiity for what had 

occurred. In her submission, on the facts of this case, it was clear that the Respondent bore no 

fault or negligenre for what had occurred. He oould not possibly have expected that his friend 

would spike his drink with mephedrone. This is not a case where the Respondent knew that 

mephedrone was in circulation and/or that his friend, Mr Henderson, would have or would be likely 

to have mephedrone in his possession. This was a one off event where Mr Henderson had 

mephedrone for the first time and where he spiked the Respondenfs drink without having any 

reason or explanation for doing so. It was wholly unrealistic to expect a person, such as the 

Respondent, to take care to have his drinks in his possession at all times when he was at social 

event so he could be certain that no one spiked his drink in circumstances such as they were 

spiked by Mr Henderson in this case. 
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85. Ms Holmes drew the attention of the Tribunal to the CAS advisory opinion F/FA and WADA (CAS 

2005/C/976 and 986) and in particular paragraphs 73, 74, 78, 80 and 86 and 87. 

86. She pointed out that at paragraph 73 sanctioning bodies were reminded "that the endeavours to 

defeat doping should not lead to unrealistic and impractical expedations that Athletes have come 

up with." In that same paragraph CAS drew attention to the possibility that certain of the examples 

listed under referenced to Artide 10.5.2 might reasonably be judged to be cases under 10.5.1. 

87. Under reference kl paragn!ph 74 of that decision she paiNed out that "no faulr was to be taken as 

meaning that the athlete had fuly compiled with the duty of ca1e incumbent 14'00 him. 

88. She went on to refer the Tribunal to the decision in ITF -v- RichBfd Gasquet (CAS 2009/A/1926) 

and WADA -v-ITF and Richard Gasquet (CAS 2009/A/1930). In particular she drew the attention 

of the Tribunal to paragraphs 5.27 to 5.31 (indusive). In the Gasquet case it was established that 

cocaine had entered the body of the Athlete as a consequence of him kissing a young lady who 

had previously taken cocaine without his knowledge. At paragraph 5.29 it is made deS" that given 

the established basis upon which the cocaine had entered the body of the Athlete, for exanple that 

the place that the Athlete had gone was notorious for the use of ilegal recreational drugs was 

irrelevant as was the allegation that the Athlete had used a lack of caution in drinking apple juice 

from open bottles. 

89. The CAS panel concluded that it could not find that the player had not exercised upmost caution 

when he met the lady in an unsuspicious environment, in this case an Italian restaurant. Further it 

held that the player could not have known that she might inadvertently cause him to be 

administered cocaine if he were to kiss her, given that he did not know the young lady's cocaine 

history, had not seen her taking cocaine and had no reason to think that she might have done so. 

Furthermore he was not in a position to know that it was medically possible that he could become 

contaminated with cocaine by kissing someone who had previously ingested cocaine. 

90. Ms Holmes submitted the Tribtllal should find it established that the Prohibited Substance entered 

in the Respondenfs body/system by the mechanism of his drinks having been spiked by Mr 

Henderson on 19 and 20 February in the way described by Mr Henderson and without the 

Respondent's knowledge on the basis of the follaNing:-

a. The purchase and use of mephedrone by Mr Henderson was, by Mr Henderson's 
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evidenre, a one off event not known to the Respondent. 

b. The Respondent had been selected at random. 

c. There was a perfect storm of misfortune and a confluenre of factors. 

d. Both the Respondent and Mr Hendenlon had consumed an appreciable amount of alcohol. 

e. It was not an exceptional social night out 

f. The NAOO was neutral on the threshold issue. 

g. The evidenre of Mr Henderson was credible and unambiguous as to what had occurred. 

h. Mr Henderson had no reason to be untruthful about the events. 

H. DISCUSSION : 

91. Article 24.2 d the WADA Code 2009 provides that the oommentary on the Code shall be used to 

interpret the Code. 

92. Article 1.5.4 of the Anti-Doping Rules provides that they shall be interpreted in a manner which is 

consistent with the WADA Code 2009 and that oomments annotating various provisions of the 

Code shall be used to assist an understanding on interpretation of the Anti-Doping R~es. 

93. Article 1.3.1 of the Anti-Doping Rules identifies the oore responsibDities of each Athlete. Article 

1.3.1 (b) (i) requires an Athlete to comply with the Anti-Doping Rules and in particular to take "full 

responsibility for what he/she ingests and uses.· 

94. Article 2.2.1 of the Anti-Doping Rules imposes a personal duty on each Athlete "to ensure that no 

Prohibited Substanre enters his/her body." The same article goes on to make clear that it is each 

Athlete's responsibility for any Prohibled Substance found in his/her Sample and that it is not 

neressary for intent, fault, negligenre or knowing Use to be established in order for an Anti-Doping 

Violation under Article 2.1 to be constituted. Articles 10.4 and 10.5.1 and 10.5.2 are therefore 

conrerned with the elimination or reduction in sanction not with whether or not Anti-Doping Rule 
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Violation has been committed. 

95. By Article 8.3.2 of the Anti-Doping RlJes the standard of proof to be applied in considering whether 

the Respondent has discharged the burden of proving how the Prohibited Substance entered 

his/her body/system which was admitted to have been present in the Sample is proof on the 

balance of probabilities. If the Respondent cannot establish, on the balance of probab~ities. how 

the Prohibited Substance entered his/her body/system then he cannot succeed in eliminating the 

otherwise minimum period of lneligibiity by Article 10.5.1 or reducing the otherwise minimum period 

of Ineligibility by appicatian of Articles 10.4 or 10.5.2. 

96. In the case d WAllA -+ lntemational Federation of Associated ~g styles, Maria Stadnyik 

and Azetb8ijan ~Federation (CAS 2007/A/1'm} a CAS Arbitral Panel considered a case in 

which it was claimed that the Athlete, Maria Stadnyik, had her drink "spike<r with a diuretic by a 

fellow competitor. At paragraph 97 of the Stacilyik decision the Panel records that •How a 

Prohibited Substance entered an Athlete's system is a fundamental precondition to the defenoe of 

no signi6cant fault or negligence". In so doing the arbitral panel cites the decision in WADA -v­

Stanic and Swiss Olympic (CAS 2006/A/1130} at paragraph 39. The Stamyik decision, which is 

oonoerned with Articles 10.5.1 and 10.5.2, pre-dates the WADA Code 2009 and the introduction of 

Article 10.4 but the same fundamental precondition applies to cases where the athlete seeks to 

invoke Article 10.4. 

97. The Panel then goes on to narrate the "alleged facts" which it finds, in that case, where •rather 

improbable". At paragraph 107 the arbitral panel concludes that it was "improbable that Stadnyik's 

drinking water was spiked with furesemide by Ms Tkhorovska as alleged. • 

98. In the present case the primary evidence upon which the Respondent relies in order to establish 

how the Prohibited Substance entered his body/system is the evidence of Mr Henderson. The 

Respondent's evidence is that he does not know how the Prohibited Substance entered his system 

other than what he has been told by Mr Henderson. The reliab~ity and credib~ity of Mr 

Henderson's evidence is therefore of crucial importance in considering whether the Respondent 

has proved, on the balance of probabilities, how the Prohibited Substance entered the 

Respondent's body/system. 

99. The Tribunal did not consider the evidence of Mr Henderson to be reliable and credible for each 

and all of the following reasons:-
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(a) Mr Henderson asserted that he wa:; "drunk" by the time that he arrived at the Redbridge 

public house somewhere around 11pm on the evening of 19 February. However this did 

not seem to the Tribunal to be consistent with the evidence of the quantity of alcohol that 

had been consumed. Mr Henderson's evidence wa:~ that he had two pints of beer to drink 

in the early evening after he had ftnished work i.e. somewhere between 4pm and 6.30pm. 

He had then shared a half both of vodka with the Respondent and the Respondenfs 

partner in the peri:ld from around 7.~ until10.~. On the evidence neither Mr 

Henderson nor the Respondent were stJangenl to the oonsumption of significant quant~ies 

of alcohol on a social ewning. The quantity of alcohol consumed by Mr Henderson was 

not oonsistent with him being drunk by the time he got to the Redbridge pmlic house and 

we did not believe him when he said that he was drunk by that time. 

(b) There was a dichotomy in Mr Henderson's evidence of the subject of his level of 

intoxication. On the one hand he claimed to be so drunk a:; to take the extraordinary step 

d spiking his close friend's drinks on two oooasions and on the other hand claimed to be 

suffiCienHy sober to have a clear recollection of the events of the evening such as to make 

him a reliable and aedible witness as to what had occurred. It ~ared to the Trbunal 

that he [Mr Henderson) was prepared to assert intoxication as a reason for being unable to 

answer awkward questions, for example about his reasons for his actions in spiking the 

drinks of the Responden~ and relative sobriety when attempting to bolster the reliabUity of 

his evidence by being able to recount detaUs of the claimed events. The Tribunal, taking 

into account Mr Henderson's relatively limited consumption of alcohol, his apparenHy clear 

recollection of events and his ablity to play cards for some 2% hours on returning to the 

Respondent's home conducted that the effects of alcohol did not materially effect the 

actions and responsibiities of Mr Henderson on 19 and 20 February. 

{c) Mr Henderson claimed not to know that Shaken Vac wa:; mephedrone. He claimed that 

he had been told of the existence of a substance called Shake n Vac by friends and had 

been told where he could purchase ~. Despite this claimed lack of knowledge of ~s 

content or effects he had gone to the shop called "Roots•, which he had not vis~ before, 

had purchased two grams of the substance at a prioe of £50, which he acknowledged is a 

not insignificant sum and left with two one gram sachets. We were required to believe 

that he would purchase this quantity of a drug at not insignificant cost without knowing 

anything or making any enquiries about the correct dose to take or how best to take the 
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drug. We did not oonsider this to be credible. 

(d) Having then spent this not insignificant sum of money on what he correctly (at the time) 

understood to be a drug which it was lawful to oonsume he then took it to the 

Respondent's home and daimed to have told the Respondent nothing about the purchase. 

He was either the Respondent's best friend or certainly a very dose friend and we did not 

regard it as credible that he v.ould not have tad the Respondent that he hai purchased 

this drug which he believed to be legal. There was no reason for him to be dandestine 

about the sdlject. He fil'ther daimed that he did not know there was any significance in 

the drug so far as the sporting activities of the Respondent were ooooemed so he hoo no 

reason not to tel the Respondent and hai no reason not to take the drug himself while at 

the Respondent's home. Further he would have hoo no reason not to suggest to the 

Respondent that the Respondent also try the drug. 

(e) There is a stark oontradiction in the evidence between the Respondent and Mr Henderson 

as regards the amount of aloohol oonsumed by the Respondent at the Redbridge. 

According to the Respondent he hoo three pints of Stella each topped off with a single 

measure of vodka. Aooording to Mr Henderson the Respondent only hai one pint of Stella 

with vodka According to the Respondent three rounds were purchased one by him, one 

by his partner and one by Mr Henderson. We found this oontrooiction in the evidence to 

be significant in judging the reliablity and credibHity of Mr Henderson's evidence. 

(f) Mr Henderson's evidence was that he ooministered a quarter of a gram or thereabouts to 

the Respondenfs drink whilst the Respondent was at the toilet in the Redbridge and 

Cliministered approximately the same quantity to his CM'n drink at the same time. He was 

unable to proffer any explanation as to why he had done this. We found that this oomplete 

inabHity to provide an explanation for his actions to be signifiCantly damaging to Mr 

Henderson's reliability and credibility. According to Mr Henderson the Respondent was a 

good friend of his and he hoo never done anything like this before or since. We did not 

believe that a person who hCli taken such actions in such circumstances would not be able 

to offer any explanation, no matter how objectively unjustifiable or intelligible, for his 

actions. 

(g) We further regarded it as incredible that he would have spiked the Respondent's drinks 

and not told the Respondent at some point shortly afterwards that he hai done so. It 
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should be borne in mind that this was not an illegal substance and he [Mr Henderson] had 

no reason to keep his actions secret. 

(h) Mr Henderson claimed to have had no idea as to the appropriate quantity of Shake n Vac 

to add to his and the Respondent's drinks. We found this not to be credible. Mr 

Henderson could offer no explanation as to why he selected the amount of a quarter c:i 

one sachet i.e. a quarter of a gram to add. Why not half a sachet to each of their drinks? 

Why not one sachet to each d their drinks? He oould offer no explanation, intelligitje or 

otherwise. as to why he selected a quarter of a sachet i.e. quarter of a gram, for each of 

their drinks. The same applies to the additi:m d a further quarter gram to each of their 

drinks in the Propaga1da. For all he knew, on his evidence, a quarter of a gram might lead 

to an OYeldose. 

{Q We &so did not regard as creditje the evidence of Mr Henderson that he ooutd not explain 

what had happened to the remaining one sachet i.e. one gram of Shake n Voo which had 

oost him £25. He enjoyed, he claimed, an ability to be precise in his evidence cilout 

rertain aspects of the events where ft fitted with the version of events advanced by him 

but on the other hand an unexplained and unoonvincing inabDfty to answer even the most 

straightforward questions where the questions went beyond that version. 

100. Whilst it does not bear directly on the reliablfty and credibilfty of Mr Henderson's evidenre the 

Tribunal would have expected to have rereived evidenre from the Respondenfs partner as to her 

reooUedion of the events of 19 and 20 February when she was out socialising with the 

Respondent and Mr Henderson. We do not know whether she would have been able to give any 

dired evidence as to the claimed spiking of the drinks of the Respondent by Mr Henderson but 

she would, in any event, have been in a position to give evidenre as to the levels of intoxication of 

her two accompaniers at different stages in the evening, the extent to which the Respondent left 

his drinks unattended and the state of her knowledge as to the claimed purchase of Shake n Vac 

by Mr Henderson. Even if there was some reason why she could not attend the hearing there was 

no reason why her evidence could not have been given in the form of a signed statement or 

affidavit 

101. In respect that the Tribunal did not find the evidence of Mr Henderson to be reliable and credible 

the Tribunal did not find that it was probable that Mr Henderson spiked the drinks of the 

Respondent as claimed by him. It folows that the Trbunal did not fll'ld that the Respondent had 
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established, on the balance of probabilities, that the 4-methylmethcathinone in Sample A1089367 

had entered his body/system through the mechanism of drinks spiked with mephedrone by Mr 

Henderson on 19 and 20 February. Accordingly none of Articles 10.4, 10.5.1 or 10.5.2 applies in 

this case. 

102. Accordingly, the period of lneligibiity to be imposed in this case is two years in accordance with 

Article 10.2 in rasped that none d the oondiions for eliminating or reducing the period of 

Ineligibility have been mel The period of lneligtilily oommenoes from the date of commencement 

of the Provisional Suspension on 26 Maroh 2010 and ends on 25 Maroh 2012, both dates 

indusive. 

103. Had the Tribunal found that the Respondent had established that the 4-methylmethcathinone had 

enteted his body/system by the means daimed by him and described by Mr Henderson, then we 

would have found, for the purposes of Article 10.4.1 of the Anti-Dopi~ Rules, that the 4-

methylmethcathinone had not been intended to enhance the Respondent's sport performance or 

mask the Use of a performance enhancing substance. We would have so found on the basis of 

the evidence of the Respondent and, under reference to Article 10.4.2, on the hypothesis that Mr 

Henderson's evidence was reliable and aedible, the corroborating evidence of Mr Henderson. 

That would have been so established to the comfortable satisfaction of the Tribunal in accordance 

with Article 10.4.2. 

104. On that basis we would have found that the Respondent had been at significant fault in the 

circumstances. Accordingly, a finding of no fatjt or negligence for the purposes of Article 10.5.1 

would not have been made. The Respondent was an international Athlete who would or should 

have been aware d the risks of leaving drinks unattended in public places. The commentary on 

the Code and the CAS decisions referred to make it clear that Athletes bear a significant level of 

responsibility for taking care to ensure that they do not inadvertently ingest Prohibited Substances. 

Athletes who are liable to be Tested must take care of their food and drink in public places so that 

they are able to discharge the duty to take care incumbent upon them. In this case the 

Respondent had been careless of his drinks. He had consumed a significant quantity of alcohol 

and repeatedly left his drinks unattended. He readily acknowledged that he had "mingled" 

throughout the course of the evening leaving his drink behind him whilst he socialised. He had 

allovved Mr Henderson, an associate, and others ready and repeated acress to his drinks. Acting 

in this way does not discharge the high degree of responsibility incumbent on Athletes. In such 

circumstances we would have imposed a period of lneligibHity of 12 months in substnution for the 
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period of two years by application of Artide 10.4.1 of the Anti-Doping Rules. In such 

circumstances the Tribunal would not have required to make a determination for the purposes of 

Article 1 0.5.2. 

I. COSTS: 

105. No Application was made by either pany in relation to costs and no order as to costs is made. 

J. RIGHTS OF APPEAL 

106. In axJOrdance with Article 13.4.2(b) of the Anti-Doping R!Jes the parties listed at Article 13.4.1 (a) 

to (h) have the right to appeal against this decision within 21 days from receipt of a copy of this 

decision to an NADP Appeal Tribunal. The appeal procedures are set out in Artide 13.7 of the 

Anti-Doping Rules and Article 12 d the NADP Rules. 

Rod McKenzie, Chairman 

carole Billlngton-Wood, Specialist Member 

Johnson, Specialist Member 

ed by the Chairman on behalf of the Tribunal on 4 June 2010 


