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I. PARTIES 

1. The Woild AnfUDoping Agency (hereinafler refenred to as "the WADA" or the 
"Appellant") is a Swïss private-law foundation. lts seat is in Lausanne, Switzerland, and 
its headquarters are in Ivfoafiea!, Canada. WADA was created in 1999 io promote, 
coordinate, and monitor the fight against dopbg in sport in all its forms. 

2. The Federación Colombiana de Natación (hereinafter refenred to as "the FECNA") is a 
national federation goveming aquatic sports in Colombia. Its regiateied seat is in Cali, 
Colombia, and it is affiliated with the Fédérationlntemational de Natation (hereinafter 
referred to as "the FINA"), the organizatlon goveming aquatic sports world-wide. 

3. Ms Lina Maria Prieto is a swimmer and a registered member of the FECNA. 

n . BACKGROUNDFACTS 

4. The details S9t out below are a suamiary of the key relevant faots as established bythe 
Sole Arbitrator on the basis of the written submissions of the parties. Additional facts 
may be set out, where relevant, in connection wilh the legal disoussion (see below 
sectionlV). 

lï.l THE mmiNGs m ANTI-DOPÏN'O TESTING 

5. Ms Lina Maria Prieto participated in the Cainpeonato Intemaolonal Ciudad De Cali, 
which took place in April 2006 in Cali, Colombia, This international swimming 
competition was organized under the supervision of the FECNA. 

6. Between 7 and 9 April 2006, Ms Lka Maria Prieto was subject to in-competition diug 
testing. She tested positive to the prohibited substance Norandrosterone and for a too-
higb ratio of testosterone to epitestosterone. 

7. On 3 May 2006, the WADA-accredited Laboratory for Doping Control of Coldeportes 
Nacloaal sent its rqsort to the FECNA and a copy to the FINA and the WADA. 

Iï.2 THE PROCEBDINGS BBFORE THE FECNA 

8. On 18 May 2006, Ms Lina Maria Prieto was heard by the FECNA Exeoutive 
Committee, consisting of Mr Edgar ïvéa Ortiz Lizcano (FECNA President), Mr Lester 
R. Florillo (FECNA Member), MrPedro Pérez VeMsquez (FECNA Logistical Director) 
and Ivlr Mio César Echeverry (FECNA Executive Director). Were also present 
Mr Heman Javier Alzate Oriiz (President of the Quindio Swimming League) and 
Mr Diego Vargas Uribe (the athlete's coach). According to the minutes of the meeting: 

Ms Lina Maria Prieto alleged that certain nutritional supplements she ingested 
must have lead to the positive test results. This carae as a siuprise to ke;c as-she 
relied entirely on indication gleaned from the infemef, according to whïch the ' 
content of her nutritional supplements were èee of any banned substance, 
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The athlefe accepted the laborator results and lenounced to have the "B" samples 
analysed. 
The FBCNA Executive Cotnmittee infonned Ms Lïna Maria Prieto that as of 18 
May 2006, ^'she v/asforbidden to takepart in any kindofcomp&tition and that the 
times achieved at the Champiomhips of the City ofCall would be withdrawnfiom 
the mtioml ranking and would not be consideredfor anyform ofreference." 

9. On 5 July 2006, the FINA infonned the WADA that Ms Lina Maria Prieto had been 
provïsïoEally suspended by the FECNA md that a decision of a Disciplinaiy 
Commission was stlll to be rendered. 

10. On 28 November 2006, the FECNA Dlsclplioaiy Commission held a meeting and heard 
evidence ftom Ms Lina Maria Prieto as well as ftom her coach, Mr Diego Vargas Uribe. 
Xhey both confiiraed the submissions made by the athlete to the FECNA Executive 
Committee on 18 May 2006, 

11. On 1 December 2006, Mr Hernia Javier Alzate Ortiz, President of the Qmndio 
Swimming Leape, and Mx Mario Andrés Villalobos Trejos, physical training 
iïistractor, wrote a letter to the FECNA Disciplinaiy Commlssion to confirm Ms Lina 
Maria Prieto's reputation of a serious and hard workiog athlete, mcapable of taking 
intentlonally doping substances in order to enhance her sportive performance. 

12. Sometime during 2006, Ms Lina Maria Prieto was allegedly sanctioned by the FECNA 
with a one-year period of ineli^bility. 

13. On 28 Februaiy 2007, the FECNA wrote to the FINA the following (as iranslated into 
Englishby the FECNA): 

"Rëference: Faihre Description of Lina Maria Raga Prieto 's Case. 
In answer to its office of 6 ofFebruary of 2007, and according to its request, we 
sent the required documents and explained the declaredfaihre. 
In reference to the case, it is mcessary to explain the following elements to 
determine the reach ofthefailwe, and meaning ofthefinal sanction. 
In order to transact the case, it -was taken according to the established in the 
Cohmbian Law idenlifted with the number 49 of 1993, made by the Senate of the 
Coïombian Republic. In this Law the procedures explain that it is due to respect 
the duties and rights of the parts (This establishes the Right Judgment). Also, 
Agreemeni 02 of 1993, v/eïcomes the FECNA 's Discipline Code and this as welt, 
it kans in the mentioned Law that in this case, we take refUge; not without 
establishing hefore that we totaUy know the FJNA Rules, in special, in which it 
makes reference to rule DC2.1, following DCIO.2 andso. 
For this case, the Failed (Document sent to you and translated to English) 
displayed the following stages that correspondto the dueprocess, that is to s(iy: 

1. Object of the uprising: that is, the identificaiion or committed violation. 
2. Identity of the Investigated one: Fersonal data. 
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3. Summary ofthefacts: Report from the Control Doping laboratory that 
showed the analyses of taken samples, yvith adverse results. 

4. Qualiflcation of the fault: related to what is estahlished in the FINA 
discipUnary codes, the FECNA and the Colombian Law related to the 
subject, 

5. Amlysis of the tests: flve tests appeared: 
> Report cohtributed by the control doping laboratory v/hich considers 

analytical adverse flndingfor anabolic steroid. 
> Act of Diligence (interview) ofjree version, where the sportswoman 

accepts to consumed a medicine called "tribulus" as vitamin, and in 
which she did not know that such vitamine had the component for 
whatshe is being accused 

> Sport Trainer version of the sportswoman, 
> President ofQulndio Swimming League written version. 
> DiscipUnary report of the FECNA, on the antecedents of the 

sportswoman. 
6. Consideratiom yvhere theprobatory is valued, it settles down the fault of 

th sportswoman and the extenuating ones ofthefact, 
7. It sohes: Resohing act by wMchprofferedthe sanction. 

With the stages of the fault described before, it is necessary to establish that the 
DiscipUnary Commission considered what it is established in the FINA and 
FECNA Code, in relation to the times ofeligibility. In this, both paris consider 
FINA DC 10.2 by 2years and FECNA literalArt. 9. G, between 2 andSyears of 
eligibility. For the attenuation circumstances the FINA considers the established 
in DC 10,3 andDC 10.5.2; the WADA Code numeral 10.5.2. 
In this order it was considered thé proves the sportswoman gave (container of 
D-ibulus), it did not have the descripiion of the components that appear in the test 
of the control doping laboratory; ome well-known the sample, and listenedto the 
free vërsion of the sportswoman, she later contributed with two studies, in which 
it appears the anabolic steroid, fact that the sportswoman did not know, nor its 
trainer andpeople who train her in her university, 
With the contributed arguments, it is referred that the sportswoman consumed the 
substance under the knowledge thefraudpublioity of the label product had. Also, 
the product is of easy acquisition in the market since it is sold like nutritional 
supplement. 
In this case, the DiscipUnary Commission of the FECNA considers that Absence 
of Fault appears or Significant NegUgeme in the measvrement that the 
sportswoman acted under fraudpublicity when she eommitted the violation, that 
does not exonerate it of the fault, but it is considered extenuating, fact that adjusts 
in the established in the WADA Code (IO.S.2) and FINA (DC 10.3.). 
Since the Sportswoman collaborated in theprocess as she describes herself in the 
considerations ofthefailure and considering the norms ofbothAssociations, the 



8 , J u i l 2008 1?;52 Court of A r k i t r a t i o n f o r Sport / f|22901 P. 6/30 

_ „ CAS2007/A/12M&CAS5007/A/i308-VVADAV/FECNA&LMAMtRUPRmTO-PAGES 

Tnbunal Arbitra) du Sport 
Court of Arbitration tbr Sport 

fault adjusts to the established norm to reduce hal/oftheperlodofeligibility, or 
a year (12 months) as it werefalkd. 
According to the established by the same rules the resources for replenishment 
andappeal in consideration o/thejudgment established by WADA, FMA and the 
Coïombian Laws. 
Foryour coUaboration thanhyou very much." 

14, On 2 April 2007, the PINA wrote to the WADA in relation with the deoision of the 
FECNA sanotioning Ms Lina Maria Prieto for the antl̂ doplng rule violation coiomitted 
duriag the Carapeonato Intemaclonal Ciudad De CalJ, whioh took place in April 2006 in 
Cali, Colombia. It explained to the WADA why it did not intend to file an appeal 
against the said decisloa. 

lil, PROCEEDINCS BEFORE THE CoURT OF ARBITBATTON FOR SPORT 

m . l CAS 2007/Ayi284 WADA V/ FEDERACIÓN COLOMBÏANA DE NATACIÓN & LINA 

MARIA PRiETo 

15, On 16 April 2007> the WADA wrote to the FECNA the following: 

"Case PRIETO Lina Maria 
DearSir, 
We have been notifled on 10 April 2007 by FINA of the deoision rendered by the 
FECNA DiscipUnary Commlssion in the ahove-mentiomd case and iriform you 
that the World AnU-doping Agency (WADA) is willing to appeal against this 
deoision. 
(,..) 

Dm to the above, WADA considers that the deoision rendered in the case ofMrs 
Prleto is much too knlent and not in line with CAS case law. 

r...; 
This letter serves as aformal dectaration of appeal which we askyou to transmit 
to the relevant authority. As soon as we receive the requested Information, we will 
file a detailed briefin the matter. 
Unless the matter is resohed before 21 days, we will also appeal to CAS to 
preserve our right of appeal" 

16. On 26 April 2007, the FECNA con&med to the WADA that lts appeal was forwarded 
to the FECNA Disdplinary Cominission, 

17. On 27 April 2007, the WADA filed a statement of appeal with the Conrt of Arbitration 
for Sport (hereinafterrefened to as "CAS"). 
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18. On 15 June 2007, the WADA submltted to the CAS ifs appeal brief, wMch contains a 
statement of facts, Jegal argumenta and is accompanied by supporting doouments. It 
requested the followiag: 

"WADA herehy respectfully requests that the CAS ruk that: 
1. The Appeal of WADA is admissible. 
2. The Decislon of the FECM In the matter ofMs. Una Maria Prieto is set 

aside; 
3. Ms lim Maria Prieto is sanctionedwith a two^year period ofineligibility. 
4. All competitive results obtained by Ms Lirta Maria Prieto from April 8, 

2006, through the commencement of the applicable period of ineligibility 
shall be dis<3ualified with all the resulting consequences includingforfeiture 
ofany medals, points andprizes. 

5. WADA is granted an award ofcosts." 

ni.2 CAS 2OO7/A/1308 WADA v/ FEDERACIÓN COLOMBÏANA DE NATACIÓN & LINA 
MARIA PMETO 

19. On 3 May 2007, the WADA filed with the FECNA a defajied appeal brief against lts 
decislon deltvered b the oase of Ms Lina Maria Prieto. 

20, On 16 May 2007, the FECNA Disoiplinaiy Conunission issued the foUowing document 
(as translated into EngHsh by the FECNA): 

Re,: Clarlflcation regarding the conduct of the Disoiplinary Commisslon 
concerning the case of the athlete Lim Raga. 
In relation to the WADA commmication ofS May 2007, we shoUld Wke to mdke 
fhefollowing clarifications: 
Chapter lUofagreement 002 (f1993, which revises the Disoiplinary Code of the 
Colombian Swimming Federailon (FECNA), establishes the procedure to be 
followed regarding discipUnary imestigation, v/hikt chapter U establishes the 
description of the ruling andrelatedpunishment, cottstituting, in accordance with 
the hgdl and constitutional IcMs, the due process of the respective discipUnary 
proceedings, 
Such agreement also contains articles that establish extenmting circumstanees 
and aggravating circumstanees respectively in relation to the sanction. 
The extenuating circumstanees were taken into account in relation to the present 
case. According to the dictionary of the Real Academia Espanola, extenuating 
circumstanees are: "Facts that reduce criminal respomibility and consequently 
the sanction" (Larousse Hlustrated Dictionary). As such, since her conduct feil 
under the provisions ofarticle 17 of agreement 002 of 1993, Ms LINA MARIA 
RAGA PRIETO was granted a reduced sanction, based on the minimum sanction 
setforth in article 9 O of the qforemeniioned agreement. 
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JVe should also like to inform you that article 34 of agreement 002 of 1993 
estaUishes the possibility andform ofrecourse to appeal rulings issued by the 
FECNA DiscipUnary Commission. Such appeal must be lodged withinfive (5) 
days subsequent to notification. 
For those sentences or rulings issued when there Is no recowse pending because 
the law does not provide for one or because the term during wkich one may be 
lodged has expired, there is another concept, ihatoftheresjudicata, which, in the 
field ofsanctions, relates to thefact that oneperson cannot be tried twicefor the 
same crime, regardless ofwhether suchperson was fotmd guilty or innocent, and 
is based on the fundamental impediment imposed onjudges and civil servants 
investedwithpunitive mthority by theprineiple of NON BIS IN IDEM. 
When relating thls impediment to the case at hand, weflnd that no recourse is 
possible since the term of such recourse fülly.expired and the ruling has the 
quality ofa resjudicata, 
Findlly, it should be noted that certain sections in article 29 of the Political 
Constitution of Colombia, referring to due process, state the foUowing: " ... a 
person may be tried only in aocordanae with the laws exisiing at the time of the 
crime of which suchperson is aocused, before ajudge or competent court and in 
observance of all oftheforms that befit each case". 
"... toa due process with no unjusiifled delays... and not to be tried twice for the 

.same crime", 
Due process is a whole set ofguarantees that protect people, in order to ensure 
that relidbkjustice is administered without delay during such process. 
Article 4 ofour Political Constitution states the foUowing: "The Constitution is 
the law of laws. In the event ofincompatiUlity between the Constitution and the 
law or other legal regulation, the constitutionat provisions shall apply. It is the 
duiy ofnationals andforeigners in Colombia to comply with the Constitution and 
the laws, and respect andobey the authoriiies". 
Furthermore, we, the members of the DiscipUnary Commission, can guarantee 
good faith and transparency in the conduct of the disciplinary proceedings, , 
hoving given the opportunity to the person involved and her coach to be heard, 
hoving sought afair and equitable declslon, and also hoving based our decision 
on the report of the Coldeportes National Doping Contrei Laboratory. 
Finally, in the future, we shall endeavour to rely on the support of international 
control bodies before we apply any sanctions." 

21. By fax dated 24 May 2007, the FECNA sent the above quoted "clarifïcation" to the 
WADA. It also conüxmed that ifs Adminlstratlon Board and its Disciplinaiy 
Commission held a meeting on 12 May 2007 and were expecting the WADA to make 
"observations, suggestions and instructiom f...) in relation to what [FECNA] should do 
about the case of the athlete Una Raga, in order to come up with a definitive solution in 
keeping with current regulations and Colombian law." 
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22. On 14 June 2007, the WADA füed another statement of appeal with the CAS. It 
challengedthe "chri/ication" dated 16 May 2007, 

23. On 22 June 2007, the Appellant filed its appeal brief, which contains a statement of the 
faots and legal arguments accorapanied by doouments as evidence. It submitted the 
foUowing request for relief: 

"WADA hereby respectfiiUy reguesls that the CAS ruk that: 
1. The Appeal of WADA Is admissïble. 
2. The Decision of the FECNA of May 16, 2007 in the matter ofMs. Una Maria 

Prïeio is set aside; 
3. Ms Una Maria Prieto is sanctioned with a twO'yearperiod ofindigibility. 
4. AU competltive nsuUs obtained by Ms Una Maria Prieto from April 8, 2006, 

through the commencement of the applicable period of ineJigibility shall be 
disqualified with all the resulting consequences including forfeiture of any 
medals, points andpriaes. 

5. WADA is granted an award ofcosts." 

24. The WADA refers to the legal arguments and petiüons made in its first appeal brief of 
15 June 2007. 

111,3 THE PARTIES' siiBivnssiONs 

25. The essence of the Appellant's submissions can be summarized as follows: 

The appeal of the WADA is admissïble and was filed in a Ümely manner, 
It has been scientifically established that Ms •Liaa Maria Prieto has violated an 
anti-doping mie. 
Considering the faot that Ms Lina Maria Prieto has never given any plausible or 
valid explaoation ös to a possible cause for the positive findings, she is not entitled 
to any exclusion or reduction of the otherwise applicable sanction. 
"7%e ordinary two^year sanction provided for by article DC 10,2 of the FINA 
Rules is therefore applicable" (Appeal brief of 15 June 2007, par. 49). 

All competltive results obtained by Ms Lina Maria Prieto firom Apriil 8, 2006, 
through the commencement of the applicable period of ineligibility shall be 
disqualified with all of the resultmg consequences including forfeiture of any 
medals, points and prizes. 

26. The Respondents fmled to submit a response to the aforementioned submissions of the 
Appellant either withio the given time Ihnit or subsequent to the exphy of it. 
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m.4 THE BviDENTiARyPROCEEDINGS ORDERED BY THE SOLE ARBÏTRATOR 

27. Oü 30 August 2007, and upon the mstniotions of the Sole Arbitrator, the CAS Court 
Office invited the FECNA to answer the following questions: 

"i. What yvas the nature of the competition CAMPEONATO JNTEMACIONAL 
CIDUDAD DE CALI, which tookplace in Cali on April 2006? 

il. Was this Champlonship a FINA competition or a FECNA compelition? 
iii. Which spottive authority was responsihlefor the doping tests? 
iv. ffow did FECNA heep FINA and WADA informed about the evoMons of the 

Lina Maria Prieto's case, since $ May 2006, that is when the WADA 
accredited hboratory sent its report to FECNA wifh a copy to FINA and 
WADA? 

V. When did FINA establish thefirst contact wlth FECNA regarding this case? 

(...) Iherehy invite FECNA tofi(rnish the CAS Court Office with theformal decision 
imposing a one-year period of ineligibility on Ms Lina Maria Prieto and with all 
details reïated to the sanction already imposed (for exampk beginning of the 
suspension, provisionalsuspension, return of anymedal, etc...)." 

28. In the same letter, the Sol© ArWtmtor invited the WADA to answer the follovsdng 
questions: 

'7. How did WADA react to the positive fmdlngs communicated by the WADA 
accredited laboratory on 5 May 2006 and how did WADA keep up to date 
regarding the saidpositive ftndings? 

ii. On 2 April 2007 FINA wrote to WADA regarding Lina Maria Prieto 's case. 
Was this thefirst contact betv/een FINA and WADA regarding the said oase? If 
nat, WADA is reguested to indicate exactly when itjirst discussed of Lina 
Maria Prieto 's case with FINA and to what extenf." 

29, By fax dated 7 September 2007, the FECNA confirmed to the CAS Court Office thé 
following; 

The Campeonato Intemacional Ciudad De Cali is a FECNA competition. It is an 
intematioaal event open to South American swinaming clubs. 
The organ responslble for the dopmg tests was the Laboratory for Doping Control 
of Coldeportes Nacional. 
From the Jtnomeat it heard about the positive findings, the FECNA had 
"maintained permanent written communication wlth FINA, and later on with 
WADA and CAS, regarding the development of the case". 
The FECNA had "answered all the questions and inquiries that [had] been posed 
[...} in relation to this case and piadj included copies of all the documentation 
relatedto the case". 
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The first contact the FECNA had with the ïINA was on 7 Jtrne 2006, On that date, 
it infonned the latter international federatioü of the »ame of the atMete who was 
fóund guilty of a doping vioktion. 

30. The FECNA has neither provlded the fonnal decision imposing the one-year petiod of 
ineligibility on Ms Lina Maria Prielo nor the details related to the sanction aheady 
imposed, such as the beginning of the suspension or the rettim of any medals, etc, 

31. On 12 September 2007, the WADA confirmed to the CAS Court OfRce, that; 

after the nolifioation of May 2006 by the WADA-accredited laboratory, it wrote to 
the FINA to fmd out whether disoiplinary proceedings had oommenced; 
on 5 July 2006, it received the name of the huterested athlete and the confirmation 
of the fact that the latter had been provisionally suspended; 
"FJNA did mtprovide WADA wlth other information or docummtation on this 
case before its letter datedApril 2, 2007.'" 

ra.5 THE HEARING 

32. Both the WADA and the FECNA coniinned to the CAS Court Office that they agreed to 
waivea hearing. 

33. Ms Lina Maria Prieto was formally invited to infonn the CAS Court Office whether she 
preferred a hearing to be held or whether the Sole Arbitrator should issue an award on 
the basis of the written submissions, She failed to communicate her position in this 
regard. 

34. In the above circumstances and pursuant to article R57 of the Code of Sport-related 
Arbitration (hereinaiter "Code"), the Sole Aihitrator deoided to reftain ftam. holding a 
hearing. 

IV. DISCÜSSION 

IV.1 JOÏNDER 

35. As both appeals (CAS 2007/A/1284 and CAS 2007/A/1308) concern the same dopmg 
case and the parties to these proceedings are identical, the Sole Arbitrator decided to 
jok the two appeal procedures and to tender one common award. This was explicitly 
requested by the Appellant (see statement of appeal of 14 June 2007, par. 12, CAS 
2007/A/1308) and iraplledly agreed by both Respondenfs due to their failure to respond 
to the letter dated 7 August 2007 sent to the parties by the Counsel to the CAS, which 
stated: 

"Unless J hear otherwise form the parties wlthin a deadline qflOAugust 
2007. it wlU be assumed that the parties agree to suchjoinder." 
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IV,2 CASJUKISDICTION 

36. The main issues to be resolved by the Sole Arbitrator in deciding the question of the 
jurisdiction of the CAS are: 

a) Is there an "arbitraüon o]ause"7 

b) Is there a "decision"? 

â  Is there an "aibitration olauso"? 

TheFJNA Constitution 

37. As far as oan be seen, the Regulations of the FECNA contain no formal provisions 
granting jurisdiction to the CAS, However, it is obvious and undisputed that the 
FECNA is the body in Colombia goveming aquatlc sports and is a member federation of 
the FINA. 

38. Aïticle C 7.2 of the FINA Constitution states that: 

. "The Constitution and niks of a Member must mt be in conflict with 
those of FINA. Where there is a conflict, FINA rules shaïl prevall" 

39. Pursuant to article C 25 of the FINA Constitution, "Disputes between FINA andat^ of 
its Mewbers or Members ofMembers. individual tnembers of Members or between 
Members of FINA that are not resolved by a FINA Bureau decision tnay be referredfor 
arbitration by either of the imolvedporties to the Court ofArbitrationfor Sports (CAS), 
Lausame. Ar^ (decision made by the Arbitration Court shaïï befindl and binding on the 
porties concern$d'\ 

The FINA Doping ControlJRules 

40. The FINA Doping Control Rules provide at the beginning (under the heading "Scope") 
thefollowing: ^ . 

"These Anti-Doping Rules shall apply to each Participant in the aciivities of FINA 
or any of its Memher Federattons by virtue of the Participant's membership, 
accreditation, or participation in FINA, its Member Federattons, or their 
Competitions. 
These Anti-Doping Rules shall apply to all Doping Controls over wMch FINA has 
jurisdiction. 
All Member Federattons shall compfy with these Anti-Doping Rules. The 
regulations of Member Federattons shall indicate that all FINA Rules inoluding 
Anti-Doping Rules shall be deemed as incorporated into and shall be dlrectly 
applicable to and shall be foliowed by Competitors, Competitof Support 
Personnel, coaches, physicians, team leaders, and club and Federation 
representatives under the jurisdiction of the respective Member Federattons (.„)" 
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41. Likewise, article DC 14.1 oftheFINA Doping CoatrolRules States the foUowing: 

"AH Member Federatiom shall comply wUh these Anü-Doping Rules. The 
regulations of Member Federatiom shall indkate that all FMA Rules includlng 
Anti-Doping Rules shall be deemed as incorporated info and shall b$ directly 
applkable to and shall be foliowed by Competitors, Competitor Support 
Personnel, coaches, physlcians, team leaders, and club and Federation 
representatives mder thejurisdiction of the respective Member Federations." 

42. Fwtiiermore and according to article DC 14.6 of the FINA Doping Contrei Rules, 
"When a Member Federation has recefved an Adverse Analytkaï Finding on one of lts 
Competitors (...), it shall report thefolhwing irformation to FMA and WADA within 

fourteen (14) days oftheprocess desoribed in DC 7.1.2 and 7.1.$; the Competitor's 
mme, country, sport and discipline within the sport, whether the test was In' 
Competition or Out-of-Competition, the date of Sample colkction and the analytical 
result reportedby the laboratory," 

43. Finally and as developed hereafler, the jurisdiction of the CAS derivea expressly from 
article DC 13 of the FINA Doping Conirol Rules. 

Itfcasu 

44. The EECNA pointedly makes reference to the FINA Doping Control Rules in several 
letters sent to the FINA as well as to Ms Lina Maria Prieto (see for example the letters 
of 28 Februaiy 2007 and of 11 May 2006, appendixes 1 and 13 to the appeal brief dated 
15 June 2007). lts Dlsciplinaiy Commission even-mitigated the minimum penalty of a 
two-year suspension - provided by article 9 lit, g) of the agreement 002 of 1993 of the 
FECNA Disciplinaiy Regulations • on the basis of arücles DC 10.3 and DC 10.5.2 of 
the FINA Doping Control Rules (see the letter of FECNA to the FINA dated 28 
February2007). 

45. Additionally, the WADA-accredited laboratory sent its posltive results to the FECNA 
aad a copy to the WADA aad to the FINA as required by article DC 14.6 of the FMA 
Doping Control Rules. 

46. In its fax dated 7 September 2007, the FECNA confirmed to the CAS Court OfBce that 
it had "maintained permanent written communication with FINA, and later on with 
WADA and CAS, regarding the development of the case". 

47. It results firom the foregoing that the FECNA is and considers itself subj eet to the FINA 
Rules and Regulations. Therefore, the Sole Arbitrator has no doubt that the FINA 
regulations, in particular the FMA Doping Control Rules, can be deemed directly 
applicable to Ms Lina Maria Prieto (eitiier through an agreemenflicense/"8wimimng 
passport" or through her accreditation for the competition at hand, pursuant to •svhioh the 
competitor acquiesced to fhe FINA Rules, or through a chain of references to the FINA 
Rules in by-laws or other regulations commencing with the competitor's swim club). 
This kmd of faotual assumption - based on experience and the fact that competitors 
generally submit themselves to all applicable regulations of the relevant competition 
(inoluding dophig rules) by their participation in the competition has also abeady heen 
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confimed by CAS precedents (see CAS 2002/A/399 Poll v/FlNA and CAS 2003/A/830 
Squizzato v/FINA). 

48. The CAS therefore has Jurisdiction to deelde on the present dlspute. Moreover, its 
jurisdiotioü in the present case is not belng disputed by any of the partles. 

h) Is there a "decision"? 

49. Despite the request of the Sole Arbitrator, the FECNA has neither provided the formal 
decision ünposing the one-yeaï period of ineliglbllity on Ms Lina Maria Prieto nor the 
details related to the sanction akeady imposed, such as the beginning of Üie suspension 
or the return of any medals, etc. 

50. In its appeal brief dated 15 June 2007, the WADA asked "that the CAS orders FECNA 
toprovide to the CAS all details related to the sanction already imposed to Lina Maria 
Prieto (beginning of the suspension period, provisional suspension, etc,)". It implies 

' that the WADA also ignores the content and details of the fonnal decision issued by the 
FECNA In Ms Lina Mtóa Prieto's oase. This is also illustrated by the faot that the 
Appellant dkecfed its proceedinga and submisslons at various letters sent and actlons 
taken by the FECNA. 

51. As R result, the Sole Arbitrator has to resolve the issue as to which of the actlons of the 
FECNA can be considered as a decision and be subject to hls review. As a matter of 
fact, both the FINA Doping Control Rtiles (Articles DC 13.2.2 and DC 13,2,3) and 
article R 47 of the Code refer to "declsions". 

52. The concept of an appealable decision (including an appeal agamst the fallure to make a 
decision) has been defined in the well-estabüshed case law of the CAS as follows: 

"The form of the communication has no relevance to determine whetker there 
exists a decision or not. In partioiüar, thefact that the commmication is made in 
the form ofa letter does not ruk out the possibllity that it constitute a decision 
subject to appeal The form may only be an indication of the intent of the body 
issuing the commmication, which may be taken into consideration. However, the -
form is not si0cient toflndwhether there is a decision or not" (CAS 2005/A/899 
FCAris Thessaloniki v/FIFA & New fanionios N.F. C) 
"A decision is thus a unilateral act, sent to one or more determinedrecipients and 
is intendtoproduoe Ugaleffects" (CAS2004/A/659, Galatasarcy case) 
"In principle, for a communication to be a decision, this commmication must 
contain a ruling, whereby the boify issuing the decision intends to affect the legal 
situation of the addressee of the decision or other porties. However, there can 
also be a decision where the body issue a ruling as to the admissibility or 
inadmissibility or a request, without addressing the merits of such request" (CAS 
200S/A/899 FCAris Thessaloniki v/FIFA & New Panionios N.F.C Aris case) 
"An appeal for denial offormatjustice is possible when the authority refuses 
without reason to make a ruling or its delay a ruling heyond a reasonableperiod" 
(CAS 2004/A/659, Galatasarqy case); "Ifa body refuses without reason to issue a 
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decision or delays the issuance ofa decision beyond a reasombU period of time, 
there can be a denial ofjustice, opening the -way of on appeal agalnst the absence 
ofa decision " (CAS 2005/A/899 FC Arls Thessaloniki v/FIFA & New Panionios 
N.F.C. see also CAS2004/A/748, ROQ Ekimov vs, IOC. USOQ Hamilton) 

Latter of the FECNA to the FINA dated28 Febrmiy 2007 

53. In its statement of appeal dated 27 April 2007 (CAS 2007/A/1284) and in its statement 
of appeal dated 14June2007(CAS2007/A/1308),theWADAmakesseveialreferences 
to "Appendix i" in connection with the "decision rendered by the Colomhian Swimming 
Federation (FECM)" or "the decision attacJced". Appendix 1 consists of the letter of 
28 Februacy 2007 fiom the FECNA Executive Direotor to the FINA (see par. 13 here 
above). In no way does this letter contain an appealable ruling affeoting the legal 
situatlon of the athlete concemed, Ms Lina Maria Prieto, or of anyone else. As indicated 
at the beginning of said letter, it (merely) contains aa answer to and information on a 
decision that had obviously already been lendered by the FECNA Disciplinaiy 
Commission. 

Letter of the FINA to the WADA dated 2 April 2007 

54. The letter from the FINA to the WADA dated 2 April 2007 (Appendix 4 to the appeal 
brief dated 15 June 2007 - see also par. 14 here above) is presented by the Appellant as 
"FINA notice of decision" issued by the FECNA with regard to Ms Lina Maria Prieto's 
case, This letter is certably not a decision of the FECNA, nor is it a decision of the 
FINA; it merely sets out th© reasons why the FINA decided not to appeal agahist the 
said decision delivered by the FECNA. 

Letter of the FECNA to the WADA dated 26 April 2007 

55. The answer of the FECNA dated 26 April 2007 (Appendix 7 to the appeal brief of 15 
June 2007) in response to the letter of WADA dated 16 Apiil 2007 (Appendix 3 to the 
appeal brief dated 15 June 2007 - see also par. 16 here above) only contsuns two things: 

a) The confirmation of the transmission of the petition of the WADA ("solicitud") to . „. 
the FECNA Disoiplinary Commission. 

b) The transmission of the doctiments on which the FECNA DiscipUnaiy Commission 
had based its decision (but without lts actual decisioni) and the FECNA 
Disoiplinary Regxdation "Aouerdo Numero 002 de 1993". 

56. The letter of the FECNA dated 26 April 2007 is not a decision and an appeal agalnst it 
oannot be filed by the WADA with the CAS. 

Clarificatiofiofthe FECNA dated 16May 2007andleUerto the WADA dated24 tnay 2007 

57. The statement of appeal of 14 June 2007 (CAS 2007/A/1308), together with the appeal 
brief of 22 June 2007, is directed against the "clarification" of the FECNA dated 16 
May 2007. This document was attached to the letter of the FECNA dated 24 May 2007, 
received by the WADA on 25 May 2007. 
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58. The smd letter of 24 May 2007 (Appendix 11 to the appeal brief dated 15 June 2007) 
refers to the "clariftcation" issued oa 16 May 2007 by the FECNA Disciplinaiy 
Commission to the attention of the FECNA President. In this document, the 
Disciplinaiy Commission explains that, in lts opimon, the athlete's oase had been 
conrectly dealt by a competent judicial body whioh had issued a valid and final deoision. 
Puxsuant to Coltunbian constitutional law, the case cannot be adjudicated on again and 
the Appellant is baiied by res judicata, This "clarificaiion" does not constitute a (new) 
"decision"; it is only an intemal statement made within the FBCNA. 

59. Even the FECWA itself does not regard the "clarification" of its Disciplinaty 
Commission as being oonclusive, As a matter of fact, in its letter dated 24 May 2007, it 
asks the WADA to give the PECNA the "imiructlons tiecessaiy" and to piovide it with 
"observatiom, suggestiom and instfuctions" on hov/ the FECNA should proceed ("in 
order to come up with a d^ftnite sohtion in keeping with current regulatiofis and 
Cohmhim law "), At the end of its letter, the FECNA also makes a renewed request for 
"any guidance (...) in order to deal with this case appropriateJy". Therefore the 
appealed letter of 24 May 2007 is also nota (new and independent) fmal "decision". 

Condusion 

60. Although no letter or document referred to by the Appellant constitutes a separate 
appealable decision, the communication that took place in the case at hand makes it very 
clear (in particular the letter of FECNA dated 28 February 2007) that the FECNA 
Disciplinaiy Commission sanctioned the swimmer Lina Maria Prieto with a one-year 
period of ineligibility. Neither the laok of kaowledge of the form in which the official 
decision has been rendered nor the fact that a formal (writtea) deoision with reasons has 
not yet been handed in, changes this in any way. Therefore even thöugh the form and the 
exact conteojt of the "decision" are imcertftin, the question put forward at the beginmng 
("Is there a deoision?") must nevettheless be answered in the afïïrmative. 

61. As recognized by the FECNA Disciplinary Conmüssion in its "darifioation" dated 
16 May 2007 (Appendix 11 to the appeal brief dated 15 June 2007) and in the absence 
of any evidence to the contraiy, the appealed deoision of the FECNA must also be 
deemed to be final within the meaning of R 47 of the Code. 

ÏV.3 ApplicableLaw 

62. It is generally accepted that the choice of the place of arbitration also defennines the law 
to be applied to arbitration proceedings. The Swiss Code of Private Litemational Law 
(hereinafter "CPU") is the relevant arbitration law (Bemard Dutoit, Droit international 
privé Suisse, coramentaire de Ia loi federale du 18 décembre 1987, BSle 2005, N, 1 on 
article 176 CPIL). Asücle 176 par. 1 CPIL provides that the provisions of Chapter 12 of 
the CPIL regaiding international arbitration shall apply to any arbitration if the seat of 
the arbitral tribunal is in Switzerland and if, at the time the arbitratioB agreement was 
entered into, at least one of the parties had neither its domicile nor its usual residence in 
Switzerland. 



8, Juil 2008 17:54 Coufl of Arbitrat ion for Sport / P 2 9 Ö 1 P. 17/30 
CAS200VAa284&CASJ007M308-WADAV/ÏECW.&Ll>-AMAR».PM5iO - PAGE16 

Tribuna.1 Arbitra] du Sport 
Court of Arbitraiion for Sport 

63. On many occasions, the Swiss Pederal Tribunal recognised the CAS as a true court of 
Arbitration. The CAS has its seat in Switzerlaud. Chapter 12 of the CPIL shall (herefore 
apply, the Respondents in the present matter having neither their domicile nor their 
usual residence in Switzerland. 

64. Pursuant to article 176 par. 2 CPIL, the provisions of Chapter 12 do not apply where the 
parties have excludcd its applioation in writing and agreed to the exclusive applioation 
of the piocedural provisions of cantond law regardmg arbitration. There is no such 
agreement in tWs case. Therefore, articles 176 ff. CPIL are applioaWe. 

65. Artiole 187 CPIL is of particular relevance. It provides that the arbitral tribunal shall 
deelde the dispute according to the mies of law ohosen by the parties or, in the absence 
of such a choice, according to the rules of law with which the case has the olosest 
conneotion. 

66. Lücewise, article R58 of the Code provides the follov/ing: 

"The Panel shall deelde the dispute according to the appUcabk regulatlons and 
the rules of law chosen by the porties or, In the absence of such a choice, 
according to the law of the country in whleh thefederafion, assoclatlon or sports-
related body whlch has issued the chalknged declslon Is domiciled or according 
to the rules of law, the appllcation of which the Panel deerns appropriate. In the 
Jatter case, the Panel shall give reasons for its decision." 

67, The eleotion of govemïng law by taolt agreement is possible. For instance, by theür 
behaviour, the parties could have clearly given their assent to the application of a 
specifio law. Nevertheless, to admit this, it must undoubtedly emerge through the 
parties' conclusive acts, that they agreed on the applicable law when they entered into 
the disputed conttactual relalionship (see CAS 2005/A/896 Fulham FC (198?) Ltd. v/ 
FCMetz). 

68. In the present matter, the parties have not expressly agreed oa the application of any 
particular law. For the reasons already exposed here above (see par. 44 ft), the Sole 
Arbitiator has already observed that the Respondents are subject to the FINA Rules and 
Regulations. Article C 7.2 of the FINA Consütution states that: "The Comtitution and 
rules ofa Memher must not be in conflict with those of FINA. Where there is a cotiflict, 
FINA rules shallprevail." 

69, Therefore, the regulations of the FINA shall apply piimatily and the FECNA regulations 
as well as the Colombian law shall apply subsidiarily, 

IV.4 ADMÏSSIBILITY 

IV.4.1 Valid legal procedural-relationship betweea the Parties to the proceedings 

70. According to article R 31 (1) of the Code, all notifications made by the CAS are to be 
made to the address set out in the statement of appeal. In the present case, although the 
WADA did give an address for Ms Lina Maria Prieto, it was üie address of the FECNA 
and not her private address, The problem here is that the WADA itself obviously does 
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not know the atWete's private address, This is because it does not even have the 
PECNA's decision imposing the sanction - whioh is actually the most interesting oae 
and the one belng appealed ■ that should/must contain the athlete's address. In a case 
suoh as this, the Sole Arbitrator consideis it rather odd in terms of proceduial law that a 
party conducting an appeal would be satisfied withthe address of the national federation 
only, particiilarly in li^t of the fact that the proceduial Jaws of many countries demand 
that the correct naniiflg of the parties in a proper legal suifapped also includes the 
address of the defendant/respondent. As fai as can be seen, there is also no rule pursuant 
to wbich the FECNA is the official recipiënt for service (of procedural doouments) for 
its athletes. 

71, Mandatory to an appeal proceeding in any case is the particlpation of the respondent. 
Otherwise the appeal would be inadmissible due to the absence of a valid legal 
procedural-relationship between the parties to the proceedtags. Especially in doping 
proceedings that involve " as does the case at hand - the magnification of the sanction 
(here: suspension for one year) imposed on the athlete, it would be procedwally 
unacceptable to make a decision on the merits if the athlete concemed has not been 
properly inoluded in the proceedings; at the veiy least, he/she should recelve knowledge 
of tho proceedings in such a way that enables the person to legally defend him/herself. 

72. A carefiil examlnation of the ofificial CAS file showed that one personal letter to the 
WADA was directly signed by Ms Llna Maria Prieto on 16 May 2007 in which she 
cottfirmed that she is aware of the proceedings involving her before the CAS. Based on 
this and on the fact that national federations generally transmJt any official 
conespondence and decisions concerning their athletes to them without undue delay, the 
Sole Arbitrator finds - albeit with a certain degree of hesitation - that a validly 
established legal relationship exists between the parties to the proceedlngSj i.e. between 
the WADA and Ms Lina Maria Prieto. 

TV.42 Timelv appeal? 

73, hl its "clarification" dated 16 May 2007, the FECNA Disoiplinary Cottimission alleged 
tho following: 

"We should also like to inform you that arilcle 34 of agreement 002 of 1993 
estaUishes the possibUlly andform of recour se to appeal rulings issued by the 
FECNA Disciplinary CommJssion. Suoh appeal must be lodged within ftve (5) 
days subsequetit to mt\flcatlo». 
For those sentences or rulings issued-when there is no recourse pending because 
the law does not provide for one or because the term during which one mqy be 
lodged has expired, there is amther concept, that of the resjudieata, which, in the 
field ofsanctions, relates to the fact that one person cannot be tried twicefor the 
same crime, regardless ofwhether such person was found guiïty or innocent, and 
is based on the fundamental impediment imposed on Judges and civil servants 
investedwithpunitive authorltyby theprinciple ofNON BIS Bf IDEM. 
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When rekting thh impediment to the case at hand, yve fmd fhat no recourse is 
possibk since the term ofsuch recowse fitlly expired and the ruling has the 
quality ofa resjudicata." 

74. Article 34 paragraph 1 of the agreement 002 of 1993 of the FECNA Disciplinaiy 
Regulatioos, reads as follows (As translated into English by the Appellaat); 

"The appeal may be lodged before the tribunai whick has pronounced the 
sanciion in the notiftcation act or in writing withinfive (5) days and may be 
lodged either directly or as qppended to the replacement appeal" 

75. With regard to appeals, the FINA Doping Contcol Rules read as follows; 

DC 13.2.1 In cases arisingfiom an Event in an International Competition or in 
cases involving Intemationdl-Level Competitors, the decision may be appealed 
exclustvely to the Court ofArbitraHonfor Sport ("CAS") in accordame with the 
provisions applicable before such court. 
DC IS.2,2 In cases involving Competitors that do not have a right to appeal under 
DC 13,2.}, each Member Federation shall have in place an appeal procedure that 
respeets the followingprincipks: a timely hearing, a/air and impartial hearing 
body; the right to be represented by a counsel at the person's expense; and a 
timely, viritten, reasoneddecision. FINA'srightstoappealfromhearingdecisions 
by Member Federations are setforth in DC 13.2.3 below. 
DC 13.2,3 In cases under DC 13.2,1, the following porties shall have the right to 
appeal to CAS: (a) the Competitor or other Person who is the subject of the 
decision being appealed; (b) the other party to the case in vihich the decision was 
rendered; (e) FJt^A and arQ> other Anii-Doping Organization under whosë rules a 
sanciion could have been imposed; (dj the International Olympic Committee, as 
applicable, where the decision may have an effect in relation to the Olympic 
Games, including decisions affeoting eligibility for the Olympic Qames; and (e) 
WADA, In cases under DC 13.2.2, the porties hoving the right to appeal to the 
national-level reviewing body shall be asprovided in the Member Federation's 
rules but, at a minimum, shall include: (a) the Competitor or other Person v/ho is -
the subject of the decision being appealed; (b) the other party to the case in whieh 
the decision was rendered; (c) FINA; and (d) WADA. For cases under Article 
13.2.2, WADA and FINA shall also have the right to appeal to CAS with respect 
to the decision of the national-level revie\^ing body, 

(-.) 
DC 13.5 The deadline tofile an appeal to CAS shall be twenty'One (21) daysjrom 
the date ofreceipt of the decision by the appealing party and FINA. The above not 
withstanding, the following shall apply in connection with appealsjikd by a party 
entitled to appeal but which was not a party to the proceedings hoving leadto a 
decision subject to appeal: 

Withln a deadline of ten (10) days from receipt of the decision, such 
party/ies shall have the right to requestfrom the body hoving issued the 
decision a copy of the file on which such body relied. 
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If such reqmst is raised v/lthin the ahove deadline, then a mw ctppeal 
deadline will run for the coneemed party fiom the day the copy of the file is 
received." 

76. It appears that in the FECNA aad in the PINA Regulations, the deadline to file aa appeal 
starts the day after the petitioner is notified of the decision and has received it 
respectively, In both regulations, the date of the issuance of the decision is actually 
irrelevant. 

77. In the present case, the Appellant was not a party to the proceedings having led to fhe 
litigious decision. However, it is entitled to sppeal the decision, in accordanoe wlth 
article 13.2.1 ff of the FINA Doping Control Rules. 

78. The main issues to be resolved by the Sole Arbitrator in deciding whether the appeal is 
admlssible are: 

a) When does the time limit to appeal start to run? 
b) Was the appeal filed in atiraelymanner? 

a) When does the time limit to appeal start tonm? 

79. As already put in evidence, the FECNA has neither made available the formal decision 
iniposing the one-year period of ineligibility on Ms Lina Maria Prieto nor the details 
related to the sanction imposed, suoh as the beginning of the suspension or the return of 
any medals, etc. Moreover, the FECNA has never specified when the said decision had 
heen issued. 

80. However, based on the documents provided by the FECNA itself, it appeais that 
Ms Lina Maria Prieto was heard by the memters of the FECNA Exeoutive Committee 
on 18 May 2006. On 28 November 2006, the FECNA Disciplinaiy ComtEdssion held a 
meeting in the presence of the athlete and of her coach. On 1 December 2006, 
MrHeraan Javier Alzate Ortiz, President of the Quindio Swlmming League and 
Mr Mario Andiés Villalobos Trejos, physical training instructor, sent a written witness 
statemeüt to the FECNA Disoiplinary Commlssion to con&m Ms Lina Maria Prieto's ' -
qualities as an athlete, 

i 
81. Under such circumstances, the Sole Arbitrator has no reason to think that a decision was 1 

issued by the FECNA Disciplinaiy Commisslon before 1 December 2006. As a matter { 
of fact and according to lts letter to the FINA dated 28 Februaiy 2007, the FECNA | 
declared that fhe decision was taken notabiy on "President of Quindio Swimming \ 
League written version", wMoh is dated I December 2006. i 

82. In its letter dated 28 February 2007, the FECNA gave to the FINA an account of the 
content of the decision rendered by the FECNA Disciplinaiy Commission in Ms Lioa ; 
Msiia Prieto's oase. The decision itself was not attaohed to this communication. 

83. For its part, the WADA stated that "FINA did notprovide WADA with other informilon [ 
or docummtation on this case before its letter dated April 2, 2007." The said letter was ; 
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xeceived by the WADA on 10 April 2007 (Appendix 6 to the appeal brief dated 15 June 
2007). 

84. Ia the present case, Article 13,5 of the FINA Doping Control Rules provides that the 
time limit to appeal a decision starts to run &om the date of the "receipt of the deoision" 
and not - according to the FECNA-Rules (see para. 74 above) or other regulations of 
sport assooiations - firom the "notification" or "notlce" of the decision in question (see 
for example CAS 2006/A/1153 WADA v/ Portuguese Football Federation & Nuno 
Assis Lopes de Ahneida, para. 33 and CAS 2007/A/1413/ WADA v/FIG & 
N. Vysotskaya, para. 57). Thls also applics to a party wbich were not a party to the 
prooeedings, such as the Appellant in öie case at hand (see Article 13,5 Ist "dash" of the 
FINA Doping Control Rules). 

85. According to CAS case law, provisions contained in the rules goveining sports 
assooiations may derogate from provisions of nafional law (ns the case may be here with 
Colombian law). In parücular, they may provide for a different statute of Mmitations or 
they may provide that the time Ihóit starts to run when the appellant has been fonnally 
notified of the decision (see e.g. CAS 2002/A/432, in Reeb, Ree, E, p. 419 ss.; CAS 
2002/A/399, inReeb, Ree, m, p. 383 ss.; CAS 2005/A/487; CAS 2007/A/1413/ WADA 
v/PIG & N, Vysotskaya, para, 56; see also R[gozzi, L'aibltrage international en matière 
sportive, Helbing &. Liohtenhabn, Basle 2005, p. 541; see, however, Riemer, p. 359 s.). 
Thus, the "dies a quo" of the time limit is - according to Article 13.5 Ist "dash" of the 
FINA Doping Control Rules - the "receipt of the deoision". 

86. In the present case, WADA had not received a common formal deoision in the foim of a 
"physical" document. At the most, WADA was notified by FECNA of the decision with 
its letter of 28 February 2007. 

87. Thus, the question arises whether the wording "receipt of the decision" (in contrast to 
the term "notification/notice of the deoision") must be interpreted in a sense that the 
party entitled to appeal must have the relevant formal deoision in a traditional written 
form actufllly in "its hands" before the deoision can be appealed. 

88. The present case shows that such an inteipretation can certalnly make sense not least in 
the interest of a due process of law and in order to have a solid basis for the Airther 
review of the upcoming instances. In. particular, it could motivate or force the party 
entitled to appeal (here: WADA) - in addition to what are certainly efficiënt pre-
procedural means ofkitervening in and makmg requests to national and/or international 
sport federations - to bring an adion to force the surrender of the official decision and 
the reasons for the deoision, 

89. However, the Sole Arbitrator is of the opinlon that there are no indloatlons for such an 
(extensive) jnteipretation of the teim "receipt of the decision" in the said Article 13.5 
ist "dash" of the FINA Doping Control Rules. It is evident that this provision is a mere 
and common "time limit provision". It in no way indicates a requirement of 
admissibiüty to the effect that a party entitled to appeal cannot lodge an appeal before 
the aotual receipt of the relevant formal decision. Rather, if there are no doubts as 
regards the existence of a decision - like in the case at hand (se© para, 60 above) - the 
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tenn "receipt" in Article 13.5 of the FINA Doping Control Rvdes has to be iatetpreted ia 
a way that the "dies a quo" of the time limit is at least - as "a minus" of a receipt - the 
notice of the declsion. 

90. In the case at hand, the Soie Aibitrator observes the following: 

It is undisputed that between 7 and 9 April 2006, Ms Lina Maria Prieto was 
subject to in-competition drug testing and that her positive results were 
cornmunicated by the WADA-acoredited laboratory to the FECNA, the FINA and 
the WADA on 3 May 2006. 
Pursuant to DC 8.2.3 of the FINA Dopmg Control Rules "Member Federatiom 
shall keep FINA fully apprised as to the status of pending cases and the results of 
all hearing'. 
Additionally and aocording to DC 14.6 of the FINA Doping Control Rvtles %,.). 
The Memher Federation shall also regularly update FINA and WADA on the 
status andfindings ofatty review or proceedings conducted pursuant to DC 7 
(results Management), DC8 (Right to a Fair Hearing) or DC 13 (Appeals)." 
On 5 July 2006, the FINA informed the WADA that Ms Lina Maria Prieto had 
been provisionally suspended by the FECNA and that a decision of a Disciplinaiy 
Commission y/ss still to be rendered. 
It has been established that the litigious decision has not been issued before 
December 2006. 
In its fax dated 7 September 2007 to the CAS Court Office, the FECNA afflrmed 
that from the moment it heard about the positive findings, it had "inaintained 
permanent witten commmication with FINA, and later on with WADA and CAS, 
regarding the development of the case''' (emphasis added). 

91. The letter sent by the FECNA to the FINA on 28 February 2007 is the only witten piece 
of evidence regarding the fiist communication of the actual existence of the decision 
sanctionkg Ms Lina Maria Prieto. The Respondent» did not make plausible nor 
demonstrate that an earlier notification of the existence of the decision wras made to the 
FINA and/orto the WADA. - -• 

92. Based on the foregoing, tlie Sole Arbitrator is of the opinion that the WADA was not 
aware of the existence of the litigious decision before 10 April 2007. The question 
remains whether WADA had the possibility to know about the decision any earlier or -
in other words - whether WADA should have enquired about the decision based on 
good faith prinoiples. 

93. Whether are not the wording and interpretation of Article 13.5 of the FINA Doping 
Control Rules leave room for such prinoiples the Sole Arbitrator finds there are no 
clements on record that would warrant such finding, In this respect, the Panel notes that 
the Respondents did not submit anything that indicates that WADA should have ïaaown 
about tiie decision before it was notified of it on 1 Oth April 20O7. In addifion, the Panel 
considers that the mere faots that WADA made some enquiries regarding the positive 
testing some time before 5th July 2006, and that WADA was informed by FINA on 5th 
July 2006 that the Athlete, Ms. Prieto, was provisionally suspended and was waiting for 

I ! 
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the judgement, is not sufficiënt to impose a good faith obligation on WADA to enquire 
about a decision issued by such federation. Indeed, tWs would defeat the purpose of 
ariicle 13.S of the FINA Doping Control Rules, which specifically provides Ihat a time 
limit to appea] the decision only starts to run after receipt of the same. It would also, in 
the Sole Aibitrator's opinion, impose an nnreasonahle burden oü WADA, whioh would 
have to constantly inform themselves about the current status of the pending 
proceedings to avoid the risk of losing its right to appeal decisions, One can expect öom 
the relevant international federation (herejFINA) that it keeps track of the national 
disciplioaiy procedures hiitiafed under its supervision, like in the present matter, and 
that it notifies its decisions to WADA hx accordance with its own Rules. Furthermore, 
the FJNA is responsibie for the Results Management in accordance with Aiticle 7 of the 
FINA Doping Control rules and the relevant articles of the World Anti Doping Code 
respectively (see a similar sltualion: CAS 2007/A/1413 WADA v/ FIG & 
Ms N. Vysotskaya, para, 59 sec). 

94, The faot that the FINA waited over a month to pass to the WADA the Information of the 
existence of the decision, is regrettable. Nevertheless such a delay cannot be held 
against the WADA. Should it be otherwise, it would imply for the WADA to hitervene 
in national cases and take measures or make inquiries, whioh obviously fall into the 
competence of the FECNA or the FINA. (see also regarding a siniilar problera: CAS 
2004/A/574 Associafgo Portuguesa de Desportos v. Club Valencia C. F, S.A.D; CAS 
2006/A/1153 WADA v/ Portuguese Football Federation & Nuno Assis Lopes de 
Almeida, para. 42). 

95. Besides, and as a national federation which represents the interests of all its members in 
general and of Ms Lina Maria Prieto in particular, the FECNA should have dealt with 
her situation in a much more expeditious manner. Between the moment Ms Lina Maria 
Prletó's positive findmgs were known on 3 May 2006 and the moment she was heard by 
the FECNA Disciplinaiy Commission on 28 November 2006, more than 6 months 
passêd by. This is much longer than the period of time provided under article DC 8.2,2 
of the FNA Doping Control Rules, according to which "Hearings pursuant to Article 
8,2 shaJl be completed expeditiously and in dlï cases within three ($) months of the 
cotnpletion of the results management process described in DC 7. Hearings held in 
connection wfth Competitions may be conducted by an expedited process. Jf the 
completion of the hearing is delqyed beyond three months, FINA may ekct to bring the 
case directly before the FINA Doping Panel at the responsibility and at the expense of 
the Memher Federation." Based on that last provision and on the ciicumstances, botii 
the FECNA and the FINA should have been more diligent for the sake of the athlete's 
interests. As a matter of fact, the appeal of the WADA is filed nearly one year after the 
positive flndings of Ms Lina Maria Prieto. Tbis could prove far too harsh for the athlete, 
espeoially if she has already served her one-year suspension and has been reintegrated 
into her team. The Sole Arbitrator is of the view that the negligence committed by both 
FECNA and FINA in the management of this case could have been easily avoided with 
a better communicatlon. It is the responsibilily and duty of all international sports 
federations to conduct themselves in a fashion which is beyond reproach and is 
scrupulously in accordance with their anti-doping rules and polieies contaJned witMn 
their organization's rulebook, 
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h) Wastfaeappealfiledinatimelvmannef? 

96, For the reasons exposed here above, the WADA was notifled of the existence of the 
decision issued by the FECNA on 10 April 2007. 

97. On 16 April 2007, i.e. within tine flve-day time limit provided for la the agreement 002 
of 1993 of the FECNA Disoiplinaiy Regulations and within the ten-day limit provided 
for by aitlcle DC 13.5 of the FiNA Doping Control Rules, the WADA lodged an appeal 
wifh the FBCNA agaiost the decision rendered in the matter of Ms Lina Maria Prieto. 
By fax dated 24 May 2007, the FECNA informed the WADA that according to its 
Disciplinaiy Commission the said decision acquired "res judicata" and was theiefore 
finai 

98. The request for arbitration was filed with the CAS on 27 April 2007, that is within 
twenty-one days after notjflcation of the exlstence of the decision, Therefore it complies 
with tiie requirements of article DC 13.5 of the FINA Dophig Control Rules. 

99. Considering üe above, the request for arbitration is admissible. It follows that the Sole 
Arbitrator does not need to address the issues of "res judicata" and of the prinoiple "ne 
bis in idem" raised by the FECNA Disciplinaiy Commission in its "olariftcatiori" dafed 
16 May 2007. 

IV.5 MEBITS 

100. The issues to be resolved by the Sole Arbitrator are: 

a) Has a doping offence been committed? 

b) If yes, whaf is the sanction and how should it be calculated? 

a) Has a doptog offenc.e_been committed? 

Jn General 
101. According to article DC 2 of the FJNA Doping Control Rules, "Thefollowing comtitute -^'^ 

anti-dopingruU violations: 

DC 2.1 Thepresence ofa Prohihiled Subslance or its MetdbolUes or Markers in a 
Competitor's bodily Specimen. 

DC 2.IJ It is each Competitor's personal duty to ensure that na Prohibited 
Substance enters his or her body. Competitors are responsible for any Prohibited 
Substance or its MetaboUtes or Markers found to be present in their bodily 
Specimens. Accordingly, it is not mcessary that intent, fault, negligence or 
knowing Use on the Competitor's part be demonstrdted in order to estdblish an 
anti-doping vlolation under DC 2.1. 

(•'■) 

DC 2.2.1 The success orfailure of the Use ofa Prohibited Substance or Prohibited 
Method is not material It is stifficient that the Prohibited Substance or Prohibited 
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Methodwcts Used or Attempted to be Usêdfor an cmti-doping ruk violation to be 
committed", 

102. The "Prohibiied List" wMch is published and revised by the WADA is incoiporaled in 
the FMA Doping Control Rules pursuant to their article DC 4. 

103. Norandrosterone is mentioned ip the "Prohibited List". 

104. According to article DC 3.1 of the FINA Doping Control Rvles "FJNA and Us Member 
FederatioïiS shallhave the burden ofestablishing thatan anh-dopingmk violation has 
occurred. The Standard ofproofshall be yvhether FJNA or the Member Federatlon has 
established an anti-doping ruk violation to the comfortable satisfaction of the hearing 
bocfy hearing in mind the seriousness of the aïlegation which is made. This Standard of 
proofin all cases is greater than a tnere balance of probability hut less than proof 
beyond a reasonable doubt, (..,)." 

105. Article 3,2,1 of the FINA Doping Control Rules provides that "WADA-accredifed 
laboratories arepresumed to have conducted Sample analysis and custodialprocedures 
in accordance yvith the International Standard for Laboratories. The Competitor mqy 
rebut this presumpiion by establishing that a departurefrom the International Standard 
occurred which could reasonably have caused the Adverse Analytical Finding (...) " 

Ms Una Maria Prleto 's case 

106, ït is undlsputed that the Laboratoty for Doping Control of Coldepoites Nacional is a 
WADA-accredited laboratoiy. 

- 107. In Ms Lina Maiia Prieto's "A" sample, 19-norandrosterone was detected at a 
concentration of 10.05 ng/ml. This value is higher than the allowed limit by WADA, 
whieh is 2ng/m]. In addition, she tested for a too-high ratio of testosterone to 
epitestosterone. 

108. On 18 May 2006, Ms Lina Maria Prieto accepted the laboratories results and renounced 
to have the "B" sample analysed, 

109. As a result, the Sole Arbitrator has no reason to put into question the quality and the 
results of the sample analysis conducted by the WADA-accredited laboratory. Based on 
the foregoing, Ms Lina Maria Prieto must be considered as having committed a doping 
offence involving a prohibited substance govemed by the sanctions in article DC 10 of 
the FINA Doping Control Rules and must fake responsibility for it, 

b) What is the sanotion and how should it be calculated? 

110. It is the flrst thne that Ms Lina Maria Prieto is found guilty of en Anti-Doping Rule 
violation. 

111. Accordmg to its communicatlon dated 28 February 2007 to the FINA, the FECNA 
appJied article 9 lit. g) of the agreement 002 of 1993 of its Disoipiinaiy RegulaÜons in 
parallel with article DC 10 of the FINA Dopmg Control Rules. 
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112, Artiole 9 llt. g) of the of the agreement 002 of 1993 of the FECNA Disoiplinaiy 
Regulations states that (as traaslated into English by the Appellant) "Promotion, 
incitallon, we ofsportsprohibitedsuhstances or methods, such as "doping" as weJl as 
rejusal io submit to the controk requested by competent organs and persons or any act 
of eommission which prevents or disturbs the correct realisaiion of the said controls: 
SUSPENSIONFROMTWO (2) T0FWE(5) YBASS. without anyprejudice as regards 
anyfurther civil orpenal responsihilities," 

113. Pursuant to article DC 9 of the FJNA Doping Control Rules, "An anti-doping ruk 
vioJation in conmction wtth an In-Competition test automatically leads to 
Disqualification of the individual result obtained in that Event with all resulting 
consequences, includingforfeiture ofanymedals, points andprizes." 

114, Article DC 10 of the FINA Doping Control Rules reads as follows: 

"DC 10.1 An anti-doping rule violation occurring during or in connection with a 
Competition tnay lead to DisquaJification of all of the Competitor's individual 
results obtained in that Competition with all Consequences, includingforfeiture of 
allmedals, points andprizes, except asprovided in DC 10.1.1, 
DC 10.1.1 If the Competitor establishes that he or she bears No Fault or 
Negllgencefor the ■violation, the Competitor's individual results in the otherEvents 
shall not be Disqualified unless the Competitor's results in Events other than the 
Event in which the anti-doping ruk violation occurred were likely to have been 
affected by the Competitor's anti-doping rule violation. 
DC 10J Except for the specifled substances identijies in DC 10.3, the period of 
Ineligibility imposedfor a violation ofDC 2.1 (Presence of Prohibited Substanee 
or its Metabolites or Markers), DC 2.2 (Use or Attempted Use of Prohibited 
Substanee or Prohibited Method} and DC 2.6 (Possession of Prohibited 
Substances and Prohibited Methods) shall be: 
First violation: Two (2) years'Ineligibility. 
(...) 

DC 10.5.1 Ifthe Competitor establishes in an individual case involving an anti' 
doping rule violation under DC 2.1 (presence of Prohibited Substanee or its 
Metabolites or Markers) or Use ofa Prohibited Substanee or Prohibited Method 
under DC 2.2 that he or she bears No Fault or Negllgencefor the violation, the 
otherwise appUcable period of Ineligibility shall be eliminated. When a Prohibited 
Substanee or its Markers or Metabolites is detected in a Competitor's Specimen in 
violation ofDC2.1 (presence of Prohibited Substanee), the Competitor must also 
establish how the Prohibited Substanee entered his or her system in order to have 
the period of Ineligibility eliminated. In the event this Article is applied and the 
period of Ineligibility otherwise appUcable is eliminated, the anti-doping rule 
violation shall not be considered a violation for the limited purpose ofdetermining 
the period ofIneligibiUfyfor multiple vlolations under DC 10.2,10.3 and 10.6. 

DC 10.3.2 This DC 10.5.2 applies only to anti-doping rule vlolations involving DC 
2.1 (presence of Prohibited Substanee or its Metabolites or Markers), Use ofa 
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Prohibited Svbstance or Prohibited Method under DC 2.2, failing to submit to 
Sample coUection under DC 2.3, or administration ofa Prohibited Suhstance or 
Prohibited Method vnder DC2.8. I/a Competitor establishes in an individual case 
involving such violatiom that he or she bears No Significant Fault or NegUgence, 
then the period of Ineïigihiïity mciy be reduced, hul the reduced period of 
Jneligibility may not be ïess than one'half of the minimum period of Ineïigihiïity 
otherwise appUcable. If the olherwise appliodble period of Ineïigihiïity is a 
tifetime, the reduced period under this section may he no less than Syears. When a 
Prohibited Substance or its Markers or Metabolites is detected in a Competitor's 
Specimen in violation of DC 2J (presence of Prohibited Substance), the 
Competitor must also establish how the Prohibited Substance enfered his or her 
system in order to have the period of Ineïigihiïity reduced. " 

115. The presence of a prohibited substance in the atUete'a luine was established. Therefore, 
the buiden of adducing exculpatoiy ciroumstances is shifted to Ms Maria Lixia Prieto. 

116. At the heaiing before the FECNA Disoiplinary Commission, Ms Maria Lina Prieto just 
expiained that the ingestion of a vltamln cailed Tribulus must have been at the origin of 
her positive findings. She submitted that she took that food supplement after she made 
researches on the internet, according to which Tribulus was a natwal vltamin. Based on 
the opinion of Mr Gustavo Mendoza, the sport sdentist of the Quiodio League, she was 
conviflced that the existence of the prohibited substance as revealed by the test results 
could be ©xplalned by the combination of Tribulus and her contraceptive pills. 

117. The Sole Arbitrator, based on objcctive criteria, must be convinoed of the occuirence of 
the alleged effects of tribulus on the concentcation of the norandrosterone found in the 
athlete's urine. In the present case, the exculpatory evidence required could have been 
disclosed in the form of scientifio literature recognked as authoritatlve or in the form of 
a complete scientifio expertise. The assertions made by Ms Maria Lina Prieto were not 
substantiated by anything concrete. As a residt, the Sole Arbitrator considers that her 
aliegations are not oredible and do not suffloe to justify the application of article DC 
10,5 of the FINA Dophjg Control Rules (elimination or reduction of the period of 
ineligibility based on exceptional oircumstances). 

118. Not only did the athlete not begin to roake credible or even plausible that, in her case, 
the high concentcation of 19-norandrosteronc oan be explained by an endogenous 
productioü, caused by the absorption of authorized substances but she has also not 
established that she bears no iault or negligence for the anti-doping rule violation. 
According to artiole DC 2.1.1 of the FINA Doping Control Rules, it is eadh competitor's 
personal duty to ensure that no prohibited substance enters his or her body. In her 
various statements, Ms Lina Maria Prieto alleged that she made a few researches on the 
internet before she ingested the nutritional aupplements, which allegedly lead to the 
positive test lesults. She told to the FECNA DlsoiplLöaiy Commission that she should 
have made more researches and thus admitted her own negligence. When taidng 
unknown food supplemeats for the first trnie, Ms Lina Maria Prieto did not apply the 
Standard of care to be expected of a top-level athlete, i.e. obtain aasurances from her 
physioi^, phaimacist or team doctor that the supplements did not contain a prohibited 
substance. 
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119. In conolusion, Ms Lina Maria Prieto is imable to establish how the prohibited substance 
entered her system. Hence, article DC 10.5 of the FINA Doping Control Rules 
(elimination oï reduction of the period of ineligibility based on exceptional 
circumstanccs) can not be applied and a minimum sanction of 2 years (for a first 
violation) must be imposed according to the mies in force. 

120. It is well established that a two-year suspension for a first time doping ofience is legally 
aoceptable (Gabrielle Kaïïönann-Kohler, Giorgio Malihvenü, Legal opinion on the 
conformlty of certaln provisions of the draft World Anti-Doping Code with commonly 
accepted principles of international law, 2003, N°62 et seq,, p. 22j CAS 2001/A/337; 
TAS 2005/A/922 Danilo Hondo o/Swiss Cyollng & Swiss Olympio; TAS 2005/AJ92i 
WADA c/Danilo Hondo & Swiss Olympic; TAS 2005/A/926 UCI c/Danilo Hondo & 
Swiss Olympic; CAS 2006/A/1153 WADA v/ Portuguese Football Federation & Nuno 
Assis Lopes de Ahneida; CAS 2005/A/997ISU v/ Anzhelika Kotiuga & Skating Union 
ofBelarus). 

121. Pursuant to article DC 10.8 of the FINA Doping Control Rules, "The period of 
Ineligibtllty shall start on the date of the hearing dedslonprovldingfor Ineligibility or, 
ifthe hearing is waived, on the date Ineligibility is accepted or othenvise imposed Any 
period ofFrovisional Suspension (whether Imposed or volmtarily accepted) shall be 
eredited against the total period of Ineligibility to be served. Where required by 
fairness, such as delays in the hearing process or ofher aspects of Doping Control not 
attributaUe to the Competitor, the period of Ineligibility may start at an earlier date 
commencing as early as the date of Sample collection." 

122, According to the minutes of lts meeting, the FECNA executive oommittee heard and 
suspended Ms Lina Maria Prieto as of 18 May 2006, There is no indication on whether 
the athlete has been taking part in oi^cial competitions since then. 

123. Considering that (i) Ms Lina Maria Prieto has been suspended as of 18 May 2006, that 
(il) "Ar^ period ofFrovisional Suspension (whether imposed or voluntarily accepted) 
shall be eredited against the total period of Ineligibility to be served", that (iii) the 
FECNA Disciplinary Commission did not complete the hearing process expedltlously „, 
(wlthin three months of the completion of the results management process - see article 
DC 8.2.2 of the FINA Doping Control Rules), the Sole Arbitcator deerns appropriate to 
declares that the two years ineligibility be imposed on Ms Lma Maria Prieto staitbg on 
18 May 2006 rather than 8 April 2006, as clahned by WADA. 

V. COSTS 

124. Articles R65.1 and R65.3 of the Code of Sports-Related Arbitration provide that, 
subject to articles R65.2 and R65.4, the proceedings shall be firee; that the costs of the 
parties, witnesses, experts and inteipreters shall be advanced by the parües; and that, in 
the Award, the Sole Arbitrator shall decide whioh party shaU bear them, or in what 
proportion the parties shall share thera, taldng into account the outcome of the 
proceedhags, as well as the conduct and flnancial resources of the parties. 

125, As a general rule the CAS grants the prevailing party a contribution toward its legal fees 
and other expenses incuired in connection with the proceedings, In the present matter, 
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the Appellant was assisted by a professional legal adviser, It incurred costs to present 
evidenoe or couafer-evidence. However, in the light of all of the circumstances 
surrounding this case and of the financia] resources of the parties, the Sole Arbitrator 
finds reasonable to order the Respondent FBCNA to contribute to the costs incurred by 
Öie Appellant in a reduced amount of CHF 3 '000, 
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ON THESE GROUNDS 

The Court of Arbitration for Sport rules: 

1. The appeals filed by the World Anti-Doping Agency In the present matter are partially 
upheld, 

2. The appealed decision of the FECNA m the present matter is set aaide. 

3. Ms Lina Maria Prieto is guilty of an Anti-Doping Rule vjolation committed during the 
Campeonato Intemaciona) Ciudad De Cali, whioh took place beiween 7 and 9 April 
2006 in CaJi, Colombia. 

4. Ms Lina Maria Prieto shall be declared foeligible for two years. Tlie period of 
jnellgibility to bo imposed wpon her shall commcnce on 18 May 2006. 

5. Ms Lina Maria PrJeto's tesults obtained durJng the 2006 Campeonato Intemaciona] 
Ciudad De Cali and or/during the above-mentioned period of ineligibllity, her eventual 
medals, herpoints and prizes are forfeited. 

6. This award is pronounced without cost, except for the Court Office fee of CHF 500 
{five hundred Swiss Francs) already paid and to be retained by the CAS. 

7. The Federación Colombiana de Nataoión is otdered to pay to the Worid Anti-Doping 
Agency a contribution towards all its costs incurred in conneotfon with the present 
arbitration procedure in an amount of CHF 3,000 (three thousand Swiss Francs) 
within 30 days as from the notiflcation of the present awaxd. 

8. If FECNA fails to comply with the above-menlioned deadline, an interest rate of 5% 
per year will appiy. 

?, All other motions or prayers for relief are dismissed, 

Done in Lausannc, 8 July 200S 

THE COURT OF ARRJTRATION EO 

Martin Schilfke 
SoloArbitrator 


