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54.

55,

(D)

and for all. She arranged this with the assistance of Dr Una May from the Irish

Sports Council.

On cross-examination Ms Buckley said it is better to give documentation to clubs
in hard copy and to ask them to sign to evidence receipt of it rather than sending
it by email. When asked whether the association runs any event or course or
social function where someone gives a lecture about substances and supplements
she said that did not occur and rather the Association relies upon the Irish Sports
Council to provide it with relevant anti-doping information, which it passes on.
She confirm that at this years AGM that in presenting her report she emphasised
that each Athlete is responsible for what goes into their mouth, no one else is
responsible and no excuses would be accepted. She said and has always said to
them that if they have any queries about whether they can take something they
should ask her and she will provide an answer. She confirmed that prior to this
case fourteen members of the ITOWA have been tested and all those tests have

been clear.

On re-direct Ms Buckley quoted from the Irish Sports Council wallet card two

sections the first of which read:

"Athletes are held to the standard of strict liability which means that you
are responsible for any Prohibited Substance found in your system”

And the second of which read:

"Methylhexaneamine has been found in nutritional supplements, typically
those that are designed to increase energy or aid weight loss and is
referred to by a number of alternative names including 1.3.
Dimethylpentylamine.....DMAA, forthan, forthane, foradrene, Geranamine
and Geranium Oil”.

Submissions and Findings

Possible Application of Article 10.3

56.

57.

Article 10.3, provides that the sanction of two years Ineligibility in Article 10.1
can be reduced or eliminated in certain circumstances where an Athlete has taken

a Specified Substance.
Article 10.3.1 provides:

"Elimination or Reduction of the Period of Ineligibility for Specified Substances
under Specific Circumstances
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61.

62.

63.

64,

The Athletes’ solicitor referred to UKAD v Laing? in which the scientific evidence
showed that MHA is not a substance used to mask the Use of a performance-
enhancing substance. The ITOWA's solicitor agreed. The Panel accepts that the
Athletes have discharged the onus on them of showing, on the balance of
probabilities, that they had no intention to mask the Use of a performance-

enhancing substance by ingesting MHA.

The next onus on the Athletes was to show to the comfortabie satisfaction of the
Panel that they did not intend to enhance their sports performance by ingesting
the Specified Substance, MHA. As noted in Article 8.4.1 of the Rules the burden
of comfortable satisfaction is higher than balance of probability but less than

beyond a reasonable doubt,.

In the written submissions the ITOWA’s solicitors submitted that it is sufficient for
the Athletes to show they did not intend to enhance their sport performance by
ingesting the Specified Substance, rather than by ingesting the supplement, Nox

Pump in which it was contained, (relying on Oliveira, which was applied by the
Irish Sport Anti-Doping Panels in IRFU v Carrol? and FAI v Grimes*t. As noted in
the ITOWA’s submission there is a conflicting line of international authority that
intent in relation to the supplement should be determinative but that conflict has
not yet been determined by CAS). The Panel accepts the ITOWA's submission

that intent in relation to ingestion of the Specified Substance is determinative.

The Athletes’ solicitor noted his clients’ evidence that they had not bought or
mixed the Nox Pump and were not aware it contained MHA when they drank it.
That lack of knowledge was evidenced (he said) by their shock and surprise when
they were told of the alleged anti-doping violation. The Athietes’ solicitor
contended that as the Athletes did not know they were consuming MHA there
could be no finding of intent to enhance their performance through such
consumption. The Panel accepts the Athletes’ evidence that they did not know
the drink they consumed contained MHA when they took it. Prima facie (per
Oliveira) that supports a finding they had no intention of enhancing their sporting
performance by ingesting MHA. However that on its own is not enough to satisfy
Article 10.3.2, given the Athletes’ obligation to adduce corroborating evidence, in
addition to their own word to establish to the comfortable satisfaction of the Panel

their lack of intention to enhance their sporting performance.

2 UK National Anti-Doping Panel - 28 June 2011
3 Irish Sports Anti-Doping Panel - 19 December 2011
* Irish Sports Anti-Doping Panel — 30 July 2012
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consumption. Nor had the Athletes made any disclosure of the consumption of
Nox Pump on their anti-doping forms, which might be regarded as evidence they
thought it was not prohibited, (although ITOWA'’s solicitor suggested no credit
should be given for disclosure of consumption of the drink rather than the
Specified Substance contained within it). In various authorities where Athletes
successfully invoked Article 10.3 (Carroll, Grimes, Dooler, Dodson) he submitted
the Athletes gave evidence as to why they used the relevant sports drink (which
contained the Specified Substance), they were open about its use and that
evidence was independently corroborated. He submitted the precedent cases, in
so far as they address what might constitute corroborating evidence, are

therefore distinguishable on the facts from the Athletes’ cases.

69. Two decisions involved digestion of MHA mid competition and in both Article 10.3
was nevertheless successfully invoked. The case of UK Anti-Doping v. Dooler,®
involved MHA and the supplement Nox Pump. The factors combined which were
deemed to be corroborating evidence were the fact the Athlete disclosed taking
Nox Pump on the Doping Control Form, the evidence of others that he had told
them he was taking Nox Pump for fatigue, the evidence he did not know the
supplement contained MHA (he had researched it) and the evidence that he took
the supplement at half time, (he was typically substituted shortly thereafter),
with a view to aiding recovery after matches and not to enhance sporting

performance.

70. The ITOWA's solicitor provided the second decision in Wihongi’ after the hearing.
The player was a professional rugby player. At half-time in a match the player
inadvertently drank from the bottle containing the Anabolic Nitro, which had been
mixed for another player. Pre-season the player had tried the drink but did not
like it and decided not to use it during the season. So he usually drank water at
half time. While Anabolic Nitro did not list any Prohibited Substances in its
ingredients (and was therefore legal) the manufacturer admitted that the
supplement in question was contaminated. The RFU Panel found the player
intended to drink water and not a drink which contained a performance enhancing
substance. All of the above was clearly corroborated by evidence from other
players and the club doctor and experts who described how he screwed his face
up and threw the bottle downafter he tasted it, his normal drink patterns and the

contamination of a lawful product. The Panel held that "the totality of such

% UK National Anti Doping Panel - 24 November 2010
7 RFU Panel - 16 March 2011.
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85.

86.

87.

Significant Fault or Negligence, then the otherwise applicable period of
Ineligibility may be reduced, but the reduced period of Ineligibility may not
be less than one half of the period of Ineligibility otherwise applicable......
When a prohibited substance or its Markers or Metabolites is detected in
an Athlete’s sample in violation of Article 2.1 the Athlete must also
establish how the Prohibited Substance entered his or her system in order
to have the period of Ineligibility reduced”.
The ITOWA'’s solicitor submitted in writing that if the Panel is not adequately
convinced that the Athletes did not intend to enhance their performance for the
purposes of 10.3, it is difficult to see how the Panel could be convinced that the
Athletes bear No Significant Fault or Negligence for purposes of Article 10.4.2.
The Panel’s finding under Article 10.3.2 was of a lack of corroboration (in addition
to their own word) of the Athletes’ absence of intention to enhance their sporting
performance through ingesting MHA to the Panel’s comfortable satisfaction and
the Panel notes the test and the burden of proof under Article 10.4.2 are
different. The Panel believes that Article 10.4.2 does have a potential application
in this case as the Athietes have demonstrated how the MHA was ingested and so
it should consider whether the Athletes meet the test of No Significant Fault or

Negligence in the circumstances of the case.

Article 2.1.1 of the Rules makes each Athlete personally responsible for what is in

his or her body:

"It is each Athlete’s personal duty to ensure that no Prohibited Substance
enters his or her body and Athlete is responsible for any Prohibited
Substance or any of its Metabolites or Markers found to be present in his
or her Sample. Accordingly, it is not necessary that intent, fault,
negligence or knowing Use of an Athlete on an Athlete’s part be
demonstrated in order to establish an anti-doping rule violation under
Article 2.1; nor is an Athlete’s Jlack of intent, fault, negligence or
knowledge a valid defence to an allegation that an anti-doping rule
violation has been committed under Article 2.1".
The ITOWA's solicitor provided helpful written submissions on this issue and cases
where Article 10.4 was applied (which he read at the hearing). The issue here is
whether the fault or negligence of the Athletes was 'Significant’. This term is not
defined by the Rules, but the Code provides guidance as to how 'Significant Fauit
or Negligence’ in equivalent Articles 10.5.1 and 10.5.2 of the Code should be
interpreted. It notes that a finding of No Significant Fault or Negligence is
“meant to have an impact only in cases where the circumstances are truly
exceptional and not in the vast majority of cases”.*® The Code provides examples

of what facts might qualify as No Significant Fault or Negligence. These are

9 Code commentary to Articles 10.5.1 and 10.5.2, page 56.
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88.

89.

90.

91.

circumstances such as a positive test resulting from a mislabelled vitamin,
sabotage of food or a drink by an associate or administration of the prohibited
substance by the athlete’s physician or trainer without disclosure to the athlete.
The Code further notes that

"For purposes of assessing the Athletes’ fault under Article 10.5.1 and
10.5.2 the evidence considered must be specific and relevant to explain

the Athletes’... departure from the expected standard of behavior”.'*

The Court of Arbitration for Sport has stated that,

"Only if circumstances indicate that the departure of the athlete from the
required conduct under the duty of utmost care was not significant, the
sanctioning body may apply art. 10.5.2 of the [Code] and depart from the
standard sanction.”*?

In Nielsen, the Court of Arbitration for Sport discussed the word 'Significant’:

"That word [significant] in its context connotes a lack of serious or
substantial fault or blameworthiness, so that the rigorous application of
these very strict anti-doping rules is tempered in the case of an excusable
and understandable failure to _have foreseen or prevented the doping
offence where the conduct of the player was not culpable, but failed to
meet the standard of utmost caution. However, the circumstances have to
be truly exceptional so as to prevent the principle of strict liability being
eroded.”? (emphasis added)

In relation to interference with drinks the Code notes an athlete’s strict lability
for what they ingest but the possibility of a finding of No Significant Fauilt or

Negligence as follows:

“..(c) sabotage of the Athlete’ food and drink by a spouse, coach or other
person within the Athlete’s circle of associates (Athletes are responsible for
what they ingest and for the conduct of those persons to whom they
entrust access to their food and drink). However, depending on the
unique facts of a particular case any of the referenced illustrations could
resuit in a reduced sanction based on No Significant Fault or Negligence”
(emphasis added).

The Athlete’s solicitor submitted that the circumstances in which the Athletes
ingested Nox Pump did not involve Significant Fault or Negligence, as they
expected the team water bottles to contain water or possibly a multivitamin
drink. They and their team mates are amateur sportsmen, without the financial

resources for advice on nutrition, and they reasonably relied on a team mate, the

11 Code commentary to Articles 10.5.1 and 10.5.2 at page 57.
2 FIFA & WADA CAS 2005/C/976 and 986 at para 75.
13 ITF v/ Neilson Anti-Doping Tribunal decision 5 June 2006 paras 16, 18
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92.

93.

water boy, to fill the water bottles with water and not to purchase drinks without
making appropriate enquiry about their contents. Unlike some of the athletes in
other cases, they did not purchase the product and did not consume the product
for a period of time without making enquiry, rather they carelessly ingested it in

circumstances where they did not expect to drink it.

On the facts of this case as tested by cross-examination, there is an established
protocol in Tug of War competitions for teams to have a water boy, who is
responsible to provide water and other help to the pullers during the competition.
In this case the Athletes’ club had team water bottles, which the water boy filled
with water at the start of the day and refilled as necessary during the
competition. He was allowed to bring those water bottles to the Athletes during
competition as they were not entitled to bring their own water bottles onto the
field of competition. If the Athletes wanted to have energy drinks during the day
of competition they brought them themselves. The Athletes trusted the water
boy as a team mate not to do anything inappropriate. The bottles were not
transparent so the Athletes could not see before drinking that the bottle
contained Nox Pump. In all the circumstances the Panel think it is
understandable that the Athletes drank from the water bottles without hesitation.
That is particularly so as the Athletes are competing in an amateur arena, display
little awareness of risk of doping violations and none of them has received much
by way of anti-doping education. So their perception of risk in drinking from the

team bottles was low.

Where team water bottles are in use an athlete could exercise extreme caution
(as envisaged by Article 10.4.1) by always supervising the filling of the bottles
but this is not necessarily feasible where bottles are refilled during competition.
Equally an athlete could exercise extreme caution by always checking before
drinking from a team water bottle during competition. The Panel does not believe
in the specific circumstances of this case that it would have been realistic for the
Athletes to open and check the contents of the team water bottles each time they
went to take a sip over the course of the competition. (This is the same for
players in many sports when they take a drink of water from a team water bottle
while on the field of play). While the Athletes were undoubtedly careless in
drinking something they did not prepare themselves, the Panel do not think their
conduct in drinking from a bottle in the specific circumstances in which they did

entailed significant blameworthiness (such circumstances are already described in
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