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I. Introduction
Disputes in athletics, and in sport generally, were still relatively rare a
few decades ago, especially disputes involving the athletes themselves.
However, the control of doping as well as commercialisation and pro-
fessionalisation have altered the situation. The earnings of profession-
al athletes have become so considerable that in each case the sanction
for a doping offence can have a major impact on the athlete’s career
and profession, with his economic losses amounting to a very sub-
stantial sum of money. This was recently demonstrated by the judge-
ment of the Landgericht Munich I in which more than 600,000 Euro
was awarded.1

Moreover sanctions in doping cases may make commercial con-
tracts void and therefore extend its impact beyond the world of
sport.2 This illustrates the need for a legally acceptable definition of
doping and the importance of questions of proof, for in many cases
the career of an athlete depends on these findings.

II. The Definition of Doping
There is no common legal definition of the term “doping” for all
sports. Furthermore there are no binding legal criteria for such a def-
inition. Rather the content of a “doping” offence is defined by the
sports organisations in their own individual manner. Therefore, the
definition of doping generally varies between international sports
organisations.3 As a consequence of the hierarchical structure4 of
sports organisations, these definitions of doping are transferred from
international to national sports organisations, which are obliged to
incorporate these definitions in their own systems of rules and regu-
lations.

Nevertheless, the doping rules and regulations of the IOC, the
Olympic Movement Anti-Doping Code, which came into force in the
year 2000, have gradually become a “quasi-standard” for doping rules
and regulations and for the definition of doping.5 This is due to the
fact that the IOC has put considerable pressure on international
sports organisations to adopt their standard of doping rules as a con-
dition for participation in the Olympic Games.6 As a result of this,
many international sports organisations have now incorporated the
rules and regulations of the Olympic Movement Anti-Doping Code.

The Olympic Movement Anti-Doping Code demonstrates the two
principle ways in which doping can be legally defined: (1) an abstract
definition or (2) the so-called “pragmatic” definition with a list of

prohibited substances. Both definitions are used in Article 2 of the
Olympic Movement Anti-Doping Code, which reads as follows:
“Doping is: 
1. the use of an expedient (substance or method) which is potentially

harmful to athletes’ health and/or capable of enhancing their per-
formance, or 

2. the presence in the athlete’s body of a Prohibited Substance or evi-
dence of the use thereof or evidence of the use of a Prohibited
Method.” 

However, an abstract definition of doping leaves open the question as
to where doping begins. Without any further criteria, this question is
considered almost unanswerable. Therefore, such an abstract defini-
tion must be regarded as being insufficiently precise and therefore -
consequently - not legally binding.7 In this respect, the goals of the
fight against doping are to be taken into account. These are the avoid-
ance of deception, the protection of the health of the athlete and the
protection of sporting fairness8. Predominant and legally acceptable is
the more pragmatic definition of doping based on a list of prohibited
substances.

Judges have then to rely upon the list of forbidden substances set
up by sports organisations, e.g. the IAAF or, in most cases, the IOC.
Such lists of forbidden substances only include examples of substances
of the prohibited classes. It has been calculated how many substances
the lists would have to contain to show not only examples, but rather
the whole list of known substances. Such an enumerative list would,
for narcotics, anabolic agents and diuretics alone, include about 130
to 170 substances; the number of forbidden stimulants would
increase from around 43 to at least 290, perhaps even to as many as
526 substances.9

For this reason and in order to take into account the rapid develop-
ment of medicine, the last point in the list of prohibited substances is
an open definition of doping with the term “... and related sub-
stances”.10 The term is defined in Chapter I Article 1 of the Olympic
Movement Anti-Doping Code: “Related substance means any sub-
stance having pharmacological action and/or chemical structure sim-
ilar to a Prohibited Substance or any other substance referred to in
this code.” However, without the help of a specialist, an athlete can-
not know these substances. Therefore, this wide addition to the oth-
erwise enumerative list of forbidden substances is in conflict with the
principle of certainty. Accordingly, an athlete must always be able to
differentiate between permissible and banned substances. This obvi-
ously is not the case if such a judgement can only be made by a high-
ly skilled expert. It is therefore questionable as to whether this defini-
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tion of doping is sufficiently precise to withstand legal challenge; its
validity is increasingly being questioned. The list of the prohibited
substances should therefore be as complete as possible to avoid legal
problems.

III. The Proof of a Doping Offence

1. Strict Liability?
The sanction for a doping offence within sport is not a criminal pun-
ishment in the sense of criminal law. It is a disciplinary sanction with-
in sport, normally under private law. However, some states have made
doping a criminal offence by legislation.11 Within sport, in contrast,
it is disputed whether the principles of criminal law, especially the
principle of “in dubio pro reo” and “nulla poena sine culpa”, are appli-
cable.12 Therefore the burden of proof, i.e. the risk of not succeeding
before court when the facts are not proved, is very important.

The burden of proof in a doping case in sport generally lies with
the sports organisation - the accusing party. It has to provide proof of
the doping offence and of culpability. Normally, there is no evidence
other than the finding of the prohibited substance in the athlete’s
sample. This is strong evidence of a doping offence and is, except in
the few cases where a confession or witness evidence is available, the
only possibility of efficient doping control.

The approach that treats the objective finding of a forbidden sub-
stance in the body fluids of an athlete as grounds for a sanction for a
doping offence has been - somewhat misleadingly - labelled “strict lia-
bility”. In law, the term “strict liability” is usually understood as lia-
bility without intent or negligence. It implies no intentional element;
there is no tie between the sanction and intent. In doping cases, “strict
liability” means that the sanction is an inevitable consequence once
the doping offence has been established, irrespective of culpability.

This is generally accepted for the disqualification of the athlete. For
example, Article 3.3 of the Olympic Movement Anti-Doping Code
states that “any case of doping during a competition automatically
leads to invalidation of the result obtained, with all its consequences,
including forfeit of any medals and prizes.” This is deemed necessary
to protect “clean” athletes who take part in the competition; disqual-
ification is therefore considered as nothing more than the removal of
illegally acquired advantages in the competition.13 The Court of
Arbitration for Sport (CAS) has consequently stated that “the system
of strict liability of the athlete must prevail when sporting fairness is
at stake. This means that, once a banned substance is discovered in

the urine or blood of an athlete, he must automatically be disqualified
from the competition in question, without any possibility for him to
rebut this presumption of culpability. The result of the event has
indeed been objectively influenced and, consequently, the intention
of the athlete is irrelevant”.14

However, if further sanctions like a fine or a ban are to be imposed,
the principle of strict liability is, from a legal point of view, no longer
applicable.15 Such further sanctions can only be imposed in the case
of culpability (intention or negligence) and must take into account
the individual extent of fault in order to accord with generally accept-
ed principles of law.16 An automatic sanction would be dispropor-
tionate and, at least in German law, unconstitutional.17 According to
prevailing legal opinion and that of the CAS, sanctions can therefore
only be imposed if the athlete is found liable in cases of intent or neg-
ligence.18

One must bear in mind that for sanctions like a fine or a ban, strict
liability is not applicable; accordingly, fault must be proven. In prac-
tice many difficulties arise. The athletes often claim they cannot find
any explanation for their testing positive. They especially point out
the possibilities of influence by food additives, manipulation of the
samples, mistakes in the analysis or the undue influence of third per-
sons (doctors, coaches). Most of these alleged facts can hardly be
proven. Bearing in mind that the sports association in many cases
bears the burden of proof concerning athletes testing positive, a ban
or fine could not be validly imposed. To avoid the aforementioned
problems in those presumed doping cases, the so-called principle of
“prima-facie” proof (Anscheinsbeweis) is applied in Germany.19

2. Prima-facie Proof of Doping
The intentional element is proven by using the so-called principle of
“prima-facie” proof, which, due to the fact that it is proportionate, is
constitutional. With respect to the principle of proportionality20, it is
necessary to weigh up the interests of the athlete, in particular his
right of personality, against those of the federation.21

Prima-facie proof22 allows culpable behaviour or a cause of a find-
ing to be proved in an indirect manner by using presumptions based
on experience. For this, a typical cause of action must exist. In other
words, facts must exist which can be regarded as the typical result of a
certain behaviour.

In doping, this can be phrased as follows: An athlete in whose body
fluids a forbidden substance has been found has, according to experi-
ence, administered or used the substance and has done so in a culpa-
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ble way, in other words, with intent or due to negligence. By proving
the existence of this fact, the behaviour that may have caused it is
therefore also proven. The prima-facie proof therefore consists of a
double presumption: Firstly the presumption of the use or application
of the substance, and secondly that of a culpable element.23

Nevertheless, the prima-facie proof is ultimately only a mere pre-
sumption.24 The athlete can defend himself and rebut the presump-
tion by providing evidence that the finding of the substance may be
due to a reason other than the application of the substance. He may,
for example, state that the substance has entered his body as a con-
tamination of a nutritional supplement, or that it was due to con-
taminated food like, for example, meat. The rules for rebutting the
presumption of the prima-facie proof are, however, very strict. The
mere claim or assertion of another possible reason for the finding of
the substance is not enough. Facts must instead be presented and
proved which support the theory that not the typical, but rather an
alternative cause of action has credibly taken place.25

As it is very difficult for the athlete to present such credible facts,
the rebuttal of the presumption has seldom succeeded. Therefore, the
liability of the athlete is not a “total” liability. However, once a posi-
tive doping sample has been produced, the strict rules of defence will
make it very difficult for the athlete to exonerate himself.

3. Contamination with Forbidden Substances and the Question of Cut-
off Limits
This leads to the important question of contamination with forbid-
den substances. 

The finding of a forbidden substance, even in very low concentra-
tions, is treated as grounds for prima-facie proof of culpability for
their application. Their presence in the athlete’s body is, on the basis
of experience, typically caused by such an application. Nowadays it is
also known that, for example, nutritional supplements may contain
traces of forbidden substances which are not declared on the product
label. As a consequence, the use of such supplements is itself consid-
ered as negligent behaviour, as the athlete has the duty to be very care-
ful with whatever substances he consumes. Therefore, even if only
traces of a forbidden substance are found, the athlete is treated in the
same way as if he had applied large doses of the forbidden substance,
which had already left his body by the time the sample was taken.
Only by proving that it was indeed a contamination and not leftover
traces of a doping offence can the athlete exonerate himself. This strict
treatment is often justified by the so-called “floodgate argument”,
which claims that if an easier excuse were possible, it would be impos-
sible to fight doping efficiently.26 However, such strict rules on behav-
iour can only be imposed if the athlete is indeed able to avoid the
sources of contamination, which is possible with nutritional supple-
ments as there is no need for their consumption.

The situation is only different, however, when a forbidden sub-
stance is known to be present in everyday food or the natural environ-
ment of an athlete, or even produced by the body of the athlete
itself.27 In such cases, it is not easy for the athlete to avoid such sub-

stances, their presence therefore does not constitute proof of negligent
behaviour. Moreover, regardless of questions of culpability, the find-
ing of a substance in such a low concentration is, in many cases, not
even sufficient proof that a doping offence has occurred at all. Such
concentrations are not the “typical” result of a doping offence,
because it is equally possible that they result from natural sources,
such as everyday food, the environment or the body.28

Such a doping sample must not be declared positive. For this rea-
son cut-off limits29 have to be established on a sound scientific basis.30

Only when a concentration of a forbidden substance above such “nor-
mal” concentrations is found, is there sufficient proof that it is not
merely a random presence, allowing the presumption that it was
caused by illegal drug use.

As a consequence, cut-off limits which take into account such “nor-
mal” values of the forbidden substances have to be determined. In
particular, due to biological variability, problems may arise where sub-
stances produced naturally by the human body are concerned, thus
leaving a certain gap for the athlete to evade doping sanctions.

Therefore, direct methods of identifying forbidden substances like
the isotope mass spectrometry for anabolic agents seem preferable as
they provide conclusive proof that the substance must have been
taken artificially without the problem of proving that it is not inside
the concentration range that may normally be reached.

4. “Undetectable” Doping and Medical Monitoring
Taking into account reports to gene doping31 and doping with hor-
mones32, it may well be that in the not too far away future some high-
ly sophisticated methods for doping may develop which, with the cur-
rent analytical techniques, would be undetectable.

As no trace of a forbidden substance would be detectable, it may
well become increasingly important to identify “indirect” sources of
proof, like typical changes in certain body values as a consequence of
doping. The approach of the steroid profile33 may be taken as an
example.

If such indirect indicators cannot supply sufficient proof for a doping
offence, another approach could be to impose “health rules” in com-
bination with medical monitoring. This is for example done by the
International Cycling Union (UCI).34 Another example is the upper
limits of haemoglobin and haematocrit in blood used by some inter-
national federations.35

Concentrations of body values above such limits are not sufficient
to prove a doping offence. They are not typically reached by doping
alone, but can also likely be due to intense training or, for example,
training in high altitude.36

Therefore, if an athlete has a higher value, this is not considered a
doping offence. However, as a consequence, the athlete is still not
allowed to compete; he is prohibited from taking part in the compe-
tition for medical reasons because of a possible dangerous condition
of the body.37 This would primarily safeguard the health of the ath-
lete, but it also ensures equal competition between the athletes. 

Medical Monitoring38 may provide at least an indirect method to
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combat doping in sport. Until better detection methods are found,
this approach, in addition to the current doping control system, may
be an adequate and legally acceptable way to fight against doping.

IV. Conclusions
As previously explained, there is no common legal definition of the
term doping. Doping can either be defined in an abstract manner or
in a pragmatic way, the latter predominant. According to this prag-
matic definition, the mere presence of a forbidden substance in an
athlete’s body constitutes a doping offence and can lead to the dis-
qualification of the athlete. On the other hand, in relation to sanc-
tions, in particular bans, proof of culpability is necessary. The burden
of proof of the offence lies with the accusing party, i.e. the sports
organisation, which is made easier due to the principle of “prima-
facie” proof. Nevertheless the athlete can defend himself by providing

evidence that the finding of the substance was due to a reason other
than the application of the substance. This is relevant with regard to
substances which are produced naturally by the human body. For
these substances, cut-off limits have to be established to separate the
permitted natural state of the body from the forbidden manipulation.
In relation to sanctions, the athlete has to rebut the presumption that
the finding of the substance in the body was due to intention or neg-
ligence on the part of the athlete. However it is very difficult to pres-
ent credible facts to negate negligence and for this reason the rebuttal
of the presumption has seldom succeeded. 

38Cf. also G. Wagner, Eine einfache
Möglichkeit zur anreizgesteuerten
Dopingbekämpfung im

Hochleistungssport, in: K. Vieweg (Ed.):
Doping B Realität und Recht, Berlin
1998, p. 391 (395 et seq.).
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1. Introduction

Lausanne, 2nd August 1999
As you know, following the agreement which the Olympic family
reached at the meeting on 27th November 1998, the draft
Olympic Movement Medical Code was adopted under the title
“Olympic Movement Anti-doping Code” at the World Conference
on Doping in Sport in Lausanne on 2nd, 3rd and 4th February
1999. This was a major event, as it means that all the constituents
of the Olympic Movement now have a common instrument with
which to combat doping in sport. This Code will come into force
on 1st January 2000.
In the meantime, I remain,
Yours faithfully,

Juan Antonio SAMARANCH
Marqués de Samaranch 3

W
ith the appearance in 1995 of the Medical Code the
International Olympic Committee (IOC) for the first time
united its hitherto fragmented doping regulations in one

comprehensive document. In addition to banning the use of prohib-
ited (classes of ) substances and providing directions and guidelines
for carrying out doping controls, the IOC Medical Code further
strictly banned the trafficking of prohibited (classes of ) substances,
provided further instructions with respect to the accreditation and
practices of the so-called “IOC accredited doping control laboratories”

and, in case of violation of its provisions, established sanctions for
both athletes and their entourage.

Because of its’ comprehensive character, the IOC Medical Code
has been the focal point over the past years in the debate within the
international sports community concerning the harmonisation of
anti-doping rules and regulations. Not surprisingly and not widely
publicized, one of the first tangible results of the “World Conference on
Doping in Sport” which took place in early 1999, turned out to be a
revised Medical Code, the so-called “Olympic Movement Anti-Doping
Code”.

2. A comparison
When compared to the Medical Code (MC), the structure of the
Olympic Movement Anti-Doping Code (ADC) has essentially
remained the same. Some elements of the MC however, have been
assigned a new place in the scheme of things within the ADC, while
other elements, such as “gender verification”, have not returned at all.
In several provisions within the ADC, reference is being made to the
competence, objectives and tasks of the so-called “World Anti-
Doping Agency (WADA)”. These references are of a transitory char-
acter as WADA’s competence, objectives and tasks had not yet been
established clearly at the time of adoption of the ADC. Apparently,
the IOC did not find it necessary to await the outcome of the delib-
erations concerning WADA before proceeding to adopt the ADC.

Apart from the aforementioned differences in structure and layout,
the ADC also provides definitions, as well as descriptions, of several
concepts and procedures markedly different from those applied in the
past. This review intends to examine and comment on the most
salient differences between both the MC and the ADC against the
background of the harmonization and asses their consequences. First
and foremost, the definition of doping, including its approach of the
liability issue, as well as the sanctions 4 attached to it, will be dis-
cussed, after which attention will be paid to certain selected new ele-
ments of the doping control procedure, as well as the position of the
doping control laboratories therein.

2.1. The description of the doping offence
2.1.1. The definition of doping
According to the MC, “doping” is understood to mean the use of pro-
hibited (classes of ) substances and methods capable of enhancing an

The Olympic Movement Anti-Doping Code

The Shepherd’s Courage
by Janwillem Soek1 and Emile Vrijman2

1 Janwillem Soek, T.M.C. Asser Institute.
2 Emile Vrijman, Lamsma Veldstra & Lobé

attorneys at law, Rotterdam.
3 www.nodoping.org/pos-anti-dop_code-e
4 On the internet site that was especially

created for the international doping con-
ference of February 1999 there also
appeared - among the various documents
that were contributed to the conference -
some documents authored by Mr
Mbaye, chairman of the working group
on the legal and political aspects of dop-
ing. In his introduction of 30 September
1998 he formulated the specific tasks of

the working group. The working group
should, among others, put forward pro-
posals concerning: 1o. the definition of
doping and 2o. a system of sanctions
providing for a range of ‘penalties’ flexi-
ble enough to allow each IF to find what
they need therein, these penalties being
better adapted to the different infrac-
tions’. The chairman’s name is usually
preceded in IOC documents - including
those he writes himself - by the epithet
‘Judge’. Wherever Mbaye’s name is men-
tioned below, please note that Judge
Mbaye is intended.


