
2007/3-4 19
ARTICLES

Much discussion has been generated with the introduction of a new
rule to combat the use of performance enhancing substances and
methods in sport. This discussion has been initiated and subsequent-
ly became an integral part of the sporting public opinion, as a result
of the application of this rule on high profile professional athletes,
such as the Greek sprinters Kenteris and Thanou.1

Before, however, an analysis of the application of this rule can be
produced, it is first of all necessary to explain and define the opera-
tion of the rule and perhaps attempt to discover the reasons for its cre-
ation.

The article would concentrate on the IAAF’s [International
Association of Athletics Federations] rule on missed tests and critical-
ly analyse its definition and application, particularly at the charging
stage. This would enable us to test the validity of the rule, by exam-
ining its application on potential alleged offenders and would also
provide us with a unique opportunity to interpret the intention of the
legislator. The relevant rule under examination is the IAAF’s Rule
32.2.d which states: 

“Doping is defined as the occurrence of one or more of the following
anti-doping rule violations: (d) the evaluation of 3 missed tests (as
defined in Rule 35.17) in any period of 5 years beginning with the
date of the first missed test.”2 Further, Rule 35.17 goes on to
“define” what a missed test is. It states: “If an athlete fails on request
to provide the IAAF with his whereabouts information, or to provide
adequate whereabouts information, or is unable to be located for test-
ing by a doping control officer at the whereabouts retained on file for
that athlete, he shall be subject to an evaluation by the IAAF Anti-
Doping Administrator for a missed test. If, as a result of such evalua-
tion, the IAAF Anti-Doping Administrator concludes that the athlete
has failed in his obligation to provide whereabouts information or ade-
quate whereabouts information, the IAAF Anti-Doping Administrator
shall evaluate the failure as a missed test and the athlete shall be so
notified in writing. If an athlete is evaluated as having 3 missed tests
in any period of 5 years beginning with the date of the missed test,
he shall have committed an anti-doping rule violation in accor-
dance with Rule 32.2(d).”  

It is clear from the above rules that doping does not only relate to the
use of prohibited substances and methods, but also to the “occurrence

of one or more anti-doping rule violations”. These anti-doping viola-
tions may incur in situations where the athlete did not use perform-
ance enhancing substances, but simply, where he “missed”, “failed”
and/or “evaded” the test. For the purposes of analysing these rules, we
would call these specific cases “non-analytical finding” cases.

The reason for the examination of the IAAF’s rule, concentrates on
the fact that it is attracting intense criticism, in relation to its applica-
tion on anti-doping violations. In addition, this regulation in ques-
tion has been associated with high profile cases, and has also become
the source of a unique form of questioning. A series of questions arise
out of its construction, interpretation and application in practice.

These questions cannot be answered without a further examination
of the factual issues that surround the application of this regulation.
This work aims to explore the operation of these rules, in order to be
able to explain and test the application of the regulations in question.
It further aims to interpret the construction and the reasoning behind
the creation of the said regulations.

Factual Analysis

The significance of this regulation lies in the fact that it does not con-
cern positive tests for the use of performance enhancing substances,
but instead the so-called “non-analytical finding” cases.3 Such cases, as
mentioned above, do not include positive tests on behalf of the ath-
letes, but rather anti-doping violations, in a form of a strict liability
offence, where the accused athlete missed, failed, refused and/or evad-
ed the test. The last two ingredients of the offence form the subject of
a separate analysis, as they require, it is submitted, a mental element
on behalf of the accused athlete. The analysis would examine all of
these provisions and it will show that, not only are they mutually
incompatible, but they are also unworkable because of their specific
definitions.

An independent observer would produce, not surprisingly, the fol-
lowing questions: what is a “missed test?” How does it operate? Is it a
strict liability offence? Does it require knowledge (of the test) on
behalf of the athlete? Does it create injustice? Does it breach recog-
nised principles of law? Does it violate rules of natural justice and due
process? Does it breach human rights? Are the Doping Control
Officers, responsible for conducting the tests, adequately trained for
the application of the rule and most importantly, are they independ-
ent, fair and unbiased?

The answers to these questions reveal significant findings, which
they would, without a doubt, call for a review and re-examination of
the propriety and fairness towards the application of this regulation.
It would come as no surprise when the time arrives where a case
attempts to test the legality and fairness of this rule before a national
court of law. I was certainly privy, and still am, to the doubts
expressed as to the specific elements of the offence in the analysis of
this regulation. 

Despite the fact that certain regulations of sporting governing bod-
ies attempt to exclude the resolution of a private dispute before
national courts of law4, it is submitted that where an error of law
and/or injustice have occurred, immunisation from judicial interven-
tion may not so easily be achieved.

Under English law, an attempt to exclude the courts from their
effort to interpret the law is considered to be against public policy. To
this effect, Lynskey J has argued in the past: 

“The parties can, of course, make a tribunal or council the final
arbiter on quotations of fact. They can leave questions of law to the
decision of a tribunal, but they cannot make it the final arbiter on a
question of law.”5
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Sport is not mentioned in the EC Treaty. And yet sport-
ing practices may have profound economic implica-

tions, and they may cut across basic assumptions of the EC
Treaty such as non-discrimination on the grounds of
nationality, free movement across borders and undistorted
competition. So if the EC Treaty is to be interpreted in a
manner apt to achieve its objectives it cannot afford sport
unconditional immunity from its scope of application. On
the other hand, sport has characteristics which are not
shared by other sectors of the economy and, moreover, the
Treaty is deficient in setting out any helpful framework for
understanding just what is ‘special’ about sport. So the
EU’s institutions, most of all the Court and the
Commission, are wisely circumspect when invited to inter-
vene in sport. Add in a host of actors with incentives to
argue for maximum autonomy for sport - sports federa-
tions and governing bodies, most obviously - and others,
particularly those adversely affected by the choices made
by governing bodies, with incentives instead to promote
the aggressive application of EC law, and the scene is set
for the shaping of a fiendishly complicated and hotly con-
tested area of law and policy.

The European Court has a rather spotty record in keep-
ing the law on track. Plenty of sporting practices have been
challenged but found to suffer no rebuke when examined
in the light of EC law. But why do some sporting rules
escape condemnation under EC law? Usually, in my view,
it is not because they exert no economic effects. In fact
there are few such ‘pure’ rules. Usually it is because their
economic effects are a necessary consequence of their con-
tribution to the structure of legitimate sports governance.
This is true of nationality rules governing the composition
of national representative teams, of rules governing selec-
tion for international competition, of ‘transfer windows’,
of rules forbidding multiple club ownership, of anti-dop-
ing rules and procedures, and so on. But in its first great
case on sport, Walrave and Koch, the Court referred to ‘a
question of purely sporting interest’ which ‘as such has
nothing to do with economic activity’. And it thereby
introduced the idea of rules which lie beyond the reach of
the Treaty. For governing authorities in sport this is a
delightful notion, for it helps their interest in maximising
the scope of their autonomy from legal supervision. This is
the widest possible version of the ‘sporting exception’. But
I think it is misleading. Most sporting practices do fall
within the scope of the Treaty - because they have econom-
ic effects - but this is not to say they are incompatible with
it. In my view the correct way to understand the so-called
‘sporting exception’ in EC law is simply to regard it as the
space allowed to sports governing bodies to show that their

rules, which in principle fall within the EC Treaty where
they have economic effects, represent an essential means to
protect and promote the special character of sport. There
is no blanket immunity. There is case-by-case scrutiny. EC
law applies, but does not (necessarily) condemn. And I
think that recently, in Meca-Medina and Majcen v
Commission the Court adopted this approach.  

This is the territory explored by this very fine book. It
examines the development of the law and it then applies
the analysis to particular areas of controversy, including
broadcasting and the labour market. It richly repays close
reading and it is the product of deep thinking and consci-
entious research. Richard Parrish has already shown us the
way in his pioneering book Sports Law and Policy in the
European Union (2003), in which he built his narrative
around the appealing notion of ‘separate territories’,
according to which there is ‘a territory for sporting auton-
omy and a territory for legal intervention’ (p.3). In this
book, with the reinforcement of his co-author Samuli
Miettinen, Richard Parrish shows us a great deal of overlap
between those territories, and the writers pore over the
frictions that exist at the boundaries.

In general sports governing bodies remain wearyingly
reluctant to engage seriously with the need to demonstrate
intellectually durable reasons why their structures and
practices should be treated as necessary and therefore com-
patible with EC law. Even today they frequently complain
about having to do what every other commercially active
party has to do - comply with the law. ‘Sport is special!’
They declare. So it is - but not that special. If governing
bodies want to take seriously the space which EC law
allows them to show why and to what extent sport is truly
special, while also generating large amounts of money,
then this book provides them, their members and their
legal advisers with a platform from which to develop bal-
anced and well-informed arguments. I congratulate
Richard Parrish and Samuli Miettinen on their scholar-
ship. This book is a terrific addition to the literature on
sport and the law and, I am sure, will be welcomed by all
those with a professional, regulatory and academic interest
and stake in this developing and important subject.

Stephen Weatherill*

* Jacques Delors Professor of European Community Law, University of

Oxford, United Kingdom.
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This is obviously an encouraging statement which should allow some
latitude for the accused athlete, where an obvious error of law has
occurred, or some other principles of law have not been observed. The
truth of the matter, however, is that the Court of Arbitration for Sport
in Lausanne (CAS) remains the final arbiter, for both the facts and the
law, and as such is followed by the parties to a dispute.6 Lynskey J’s
statement, however, would not find application in practice, if the
accused athlete feels that his rights have been breached and CAS has
failed to produce an appropriate remedy. In my experience and in
recent cases before CAS, the panel has remained silent on questions
relating to human rights.7 On a different issue, that of the lifting of
the provisional suspension, the Panel suggested that CAS is not a
court of law, but a tribunal, and therefore not the appropriate forum
to deal with complex legal issues, such as the one raised by counsel for
the accused athletes! And with the ECJ’s recent decision in Meca-
Medina v Commission of the European Communities [C519/04]8 it is
clear that actions that take a different road from that to Lausanne may
also conventionally fail.

The Need for Stricter Rules

There is no doubt that the objects of the rules of sporting governing
bodies are simple: healthy competition, equal or level-playing field for
all and punishment for those who do not obey the rules. The rules
themselves, however, are not always straightforward. As my learned
friend, Michael Beloff QC suggests: 

“In my experience, rules of domestic or international federations tend
to resemble the architecture of an ancient building: a wing added here,
a loft there, a buttress elsewhere, without adequate consideration of
whether the additional parts affect adversely the symmetry of the
whole.”9

This is an element which gives rise to intense criticism, particularly
from the penalties’ point of view. The issue of proportionality or the
argument that the punishment is disproportionate to the offence
committed has given rise to many different interpretations before
national courts of law. It has been suggested that a four year ban is
contrary to German law10, whereas it was held valid under English
law.11 The case of Meca-Medina certainly confirms that a ban which is
over a certain number of years could be held disproportionate. The
introduction of WADA [World Anti-Doping Agency], with the main
aim to harmonise different rules and penalties from different sports,
suggests that a two year ban could be upheld as reasonable and pro-
portionate to the offence committed. The European Court of Justice
appears to agree. There are, however, exceptions to this general rule.
If a second offence is committed and the accused is found guilty, then
the ban takes the form of life ineligibility from international and
national competitions.12 There may be cases where the accused athlete
is able to establish “exceptional circumstances” and have his lifetime
ban reduced to 8 years.13 Or there may be a case where an athlete is
found to have committed two separate anti-doping rule violations,
which have not arisen from the same test, and could receive a sanc-
tion of a three-year ban.14

To make things even more complicated and perhaps disadvantageous
for the accused athlete, the sporting governing bodies, with the assis-
tance of CAS, have devised a specific standard of proof. This indicates
that the standard of proof in doping cases should be below the crim-
inal standard but above the civil standard.15 In addition, the CAS has
already argued16 that the ingredients of the offence must be estab-
lished “to the comfortable satisfaction” of the court, bearing in mind
“the seriousness of the allegation” made. The CAS has also suggested
that the more serious the allegation, the greater the degree of evidence
required to achieve comfortable satisfaction.17 The “comfortable satis-
faction” standard of proof is rather subjective and is not always the
same for prosecution and defence. As Michael Beloff suggests18:

“The CAS held in the Chinese swimmers cases that the standard of
proof required of the regulator, FINA, is high: less than the criminal
standard, but more than the ordinary civil standard.The Panel was
also content to adopt the test, set out in Korneev and Gouliev v IOC,
that ingredients must be established to the comfortable satisfaction of
the court, bearing in mind the seriousness of the allegation made. To
adopt a criminal standard [at any rate, where the disciplinary charge
is not one of a criminal offence] is to confuse the public law of the State
with the private law of an association. The CAS went on, in Korneev,
to reiterate the proposition that the more serious the allegation, the
greater the degree of evidence required to achieve ‘comfortable satisfac-
tion’.” 

With respect, I would have to disagree with the above statement,
regarding the disciplinary nature of the anti-doping offences. In my
personal view, the disciplinary charge and the sanction that follows
such a charge, produce elements of a criminal law regulation.  If one
considers the penalties that follow the exclusion of an athlete from his
trade, one would arrive at the safe conclusion that such penalties not
only exclude the offender from his trade, but they also have as an aim
to “exhaust” him financially. The harshness of the rules in relation to
the application of the penalties21 not only is disproportionate to the
offence committed, within the disciplinary framework, but it also cre-
ates an anathema of a kind that usually the criminal law regulates. It
follows that the nature of the disciplinary proceedings and the subse-
quent penalties imposed on the offender meet the criteria established
in many criminal codes, whether in common law jurisdictions or civil
law ones.22

But what is the standard of proof required of prosecutor and defen-
dant where the burden shifts? Although in English criminal law the
defendant could use the civil standard when making out his defence,
the matter before CAS is still open to interpretation. And the “degree
of evidence” is also an issue which could cause legal “headaches”. For
example, what is the degree of evidence required to achieve comfort-
able satisfaction? What is the admissibility of such evidence? How do
you assess its probity? What rules do you apply in relation to disclo-
sure of such evidence? 

Despite the fact that professional athletes are now considered
employees23, or self employed in the case of many individual sports-
people and should be treated in the same way as other professionals,
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it is submitted that the special nature of sport has led tribunals to
adopt different ways of dealing with issues of disclosure and admissi-
bility of evidence. It is evident from the CAS’ jurisprudence, that the
sporting tribunal is not bound by the rules of evidence which apply
in English courts or indeed in any other common law or civil law
jurisdiction. It is hardly ever the issue before the CAS as to whether
there is a distinction between relevance and admissibility. Whatever is
relevant to the issues of the case could be admissible, as long as the
evidence is direct, which of course carries more weight than the indi-
rect evidence. In certain circumstances, and I have certainly been
privy to such development, the sporting tribunal may even allow
hearsay evidence to be admitted, as long as it is fair. This, in essence,
may prove to be helpful towards establishing a stronger case for the
prosecution, but it violates procedural rights afforded to the defen-
dant, that would, otherwise, have been protected in a procedure
before a national court of law.

Finally, there is another obstacle for the athletes when they prepare
their defence. The majority of the offences covered in the sporting
governing bodies’ regulations are strict liability offences. Athletes are
responsible for the substances found in their bodies, but strict liabili-
ty could operate rather unfairly where the rules themselves are unclear
and their applicability to the facts of the cases doubtful. This is cer-
tainly the issue in the majority of the circumstances, as the rules in
force do not clearly and in a concise way establish the intention of the
legislator or their actual, correct and proper application. Although
there may be an opportunity, for an athlete, to put a case in rebuttal,
it is submitted that in cases where there is a prohibited substance pres-
ent, the athlete may find himself in a very difficult situation rebutting
the allegation. Testing laboratories usually operate under the auspices
of the sporting governing bodies and there may be cases where issues
of independence and bias may be put into question.

It is submitted that the above analysis indicates the degree of diffi-
culty accused athletes face when they are against charges of anti-dop-
ing violations. The reason behind such difficulty relates to the argu-
ment that without rules supporting strict liability, the prosecuting
authorities will never be able to prove the charges and therefore the
war against doping in sport would become futile. Furthermore, the
whole process would become unnecessarily expensive and sporting
governing bodies could face the threat of legal action being taken
against them. The issue of bankruptcy is not a new one for sporting
governing bodies. 

The CAS seems to support the idea of strict liability and has in the
past rejected the principle of nulla poena cine culpa, or at least, tried
not to apply it or interpret it too literally.24 To a certain extent, the use
of strict liability rules on behalf of sporting governing bodies, or at
least, the reasoning behind their use, could be understood. What
would, however, find itself labouring under great difficulty, is the
argument that the CAS should be seen to support the operation of
strict liability rules. This, however, appears to support the contention
that if the non-intentional use of performance enhancing substances
were to be allowed, it would then create a legal minefield and eventu-
ally bankrupts the sporting governing bodies. This would appear to be
the reason as to the CAS’ propensity to support the operation of strict
liability rules. But where is the balance to be struck? Strict liability

rules are arbitrary and capricious and when the rights of the individ-
ual are breached and general principles of law are violated, the accused
is left with no remedy and the whole system becomes unfair, unjust
and offensive. This as a result offends against fairness and justice.  The
following pages will attempt to test the rules on missed tests and
therefore try to establish as to whether the above arguments could be
justified in terms of striking a balance between the fight for a healthy
and fair competition and the rights of the accused athletes.

The Rule on Missed Tests: “Dead Man Walking”

It has already been suggested that the rule on missed tests relates to
the so-called “non-analytical finding” cases. This means that if sanc-
tions were to apply on an athlete for an anti-doping violation, the ath-
lete must have missed the test. What does this mean and how does it
apply in practice? Let us test this in practice, by creating a hypotheti-
cal scenario

Test Case :

Fred Bloggs is a well-known and famous athlete. Prior to his event,
during an international competition, he is notified that he has missed
 anti-doping controls and he is therefore subject to a sanction under
his sporting governing body’s regulations. The regulation on missed tests
states that if the athlete misses  tests in a period of  years, he would
be deemed to have committed an anti-doping violation. The regulation
also states that the athlete must be informed in writing about the
alleged missed test, must be given the opportunity to produce his expla-
nation and then the governing body must proceed with the evaluation
of the alleged missed test. No decision should be taken before the ath-
lete is fully informed of the missed test at a time. It is now the  of
January . The first recorded attempt to test the athlete was on 

December . The second on  January , and the third on 

January . The athlete is unaware of the number of the missed tests
he has, as he has not been informed in writing and no evaluation has
taken place yet for any of them.

Let us now analyse this scenario. As it has been explained above the
provisions for missed tests are set out in at Rule 35.16. The Rule
requires the athlete to miss 3 tests in a consecutive period of 5 years,
before any sanctions could be applied. In order to understand the leg-
islator’s intention for the correct application of this rule, it is first of
all necessary to explain the procedure and the operation of this rule.
The appropriate governing body has to notify the athlete in writing
that a missed test has been recorded. The athlete is then given the
opportunity to respond and provide an explanation to the allegation.
If the explanation is not accepted then the Anti-Doping Admi-
nistrator has to proceed with the evaluation of the test. If the Admi-
nistrator concludes that the test has been evaluated as a missed test,
he has to notify the athlete in writing.

It is submitted that the intention of the legislator is not to make
one missed test an offence, but to give the opportunity to the athlete
to realise that the completion of 3 missed tests is a serious anti-dop-
ing offence which carries an equally serious sanction. The legislator,
following the principles of natural justice and basic human rights,
provides the athlete with the opportunity to process in his thought
the seriousness of such an offence, by giving him the ability to be
more diligent. It is submitted therefore, that the number 3 which car-
ries the penalty for the offence, provides the athlete with the flexibil-
ity to organise his professional career accordingly. This flexibility,
however, cannot be achieved, unless the athlete in question has the
knowledge as to the correct number of missed tests. 

It is submitted that from the facts of the test case above it is obvi-
ous that there are procedural breaches, which would have a serious
effect on the accused. There may be a possibility that the accused
missed the test because he was trying to avoid detection or be subject-
ed to a test. This is a speculation and it is based on mere suspicion,
which of course runs counter to every principle of fairness and justice
in law. We also need to remember that the regulation under analysis,
so far, does not include evasion of the anti-doping control. It is sub-
mitted that notification here is the essential ingredient before the rule

24 Quigley v UIT CAS 94/129, para 14.
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can start operate in a proper and fair way. It is important therefore,
for the athlete to have knowledge as to the correct number of the
missed tests he has. In such case, it is also important to establish either
intention or negligence and allow an effective application of the sanc-
tion. It offends against fairness and justice to apply a sanction when
the athlete does not know that what he was doing was wrong and con-
trary to the rules. It also offends against the intention of the legislator
who clearly states that the athlete needs to be informed in writing.
Again the legislator indicates that the elements of communication and
knowledge are the necessary ingredients before any sanction could be
applied.

Variation to Test Case :

“Fred Bloggs is also informed that he is subject to another sanction for
breaching an additional rule and therefore committing another anti-
doping violation. That on the same day [24 January 2006] he missed a
test, he also refused the test and tried to evade it. The sanction for this
offence carries a penalty of  years’ ineligibility from national and
international competitions. No successful notification of the test was
communicated to the athlete.”

It is obvious now that the application of two different rules on the
same alleged test creates controversy and confusion. There may be a
case where the prosecutors do not know which charge to proffer
against the athlete and the athlete’s defence is thereby undermined by
having to defend multiple counts. The sporting governing body
alleges that the athlete missed the test and also refused it at the same
time, on the same day. In a purposive interpretation of these two
rules, on missed tests and refusal that is, the outcome not only is
ambiguous, but also extremely absurd! You cannot miss a test and
refuse it at the same time! The tribunal obviously must interpret this
according to the surrounding circumstances, the intention of the leg-
islator and of course the intention of the party who drafted it, to apply
it in a way that suits its case. Lord Denning’s judgment is Reel v
Holder provides useful guidance on this issue.25 The Master of the
Rolls argues: 

“One can argue to and fro on the interpretation of these rules. The peo-
ple who drew them up could not possibly have envisaged all the prob-
lems which would have to be coped with in the future in regard to them.
The courts have to reconcile all the various differences as best they can.”

This is also true in the case where the rules create conflict. The rules
must be interpreted purposively and not pedantically. In the case of a
conflict or injustice the rules must be interpreted contra preferentem
in favour of the athlete. And this is true when rules of strict liability
are involved. 

It is submitted that the tribunal must have some sort of evidence
before it in order to support the finding. The evidence must be over-
whelming. Not hearsay, not doubtful. Strong, good evidence which
proves beyond doubt, considering the seriousness of the allegation
and the severity of the action that the accused had knowledge and
intended to commit the alleged offence. This evidence however, must
be supported and fit into the purposive interpretation of the rules that
dictate the relationship between the prosecuting authority and the
accused. The Tribunal must apply valid rules correctly interpreted.
And in doing so, it must consider, at the same time, the probity of the
evidence. The surrounding circumstances of the evidence submitted,
while suspicious could not and should not form the basis for conclud-
ing that the athlete might have offended. The surrounding circum-
stances cannot be evidence of the subjective suspicion that the athlete
knew, so therefore tried to do a runner! The surrounding circum-
stances should form the basis of the objective fact that the athlete had

not been notified, so therefore did not know about the test. And as
Rule 32.2.c of the IAAF explains, it is an offence if you fail or refuse,
or otherwise seeking to evade an anti-doping control, after having
been requested to do so by a responsible official!26 The legislator is
clear: after having been requested to do so by a responsible official.
The purposive interpretation clearly suggests that prerequisite for the
application of the rule is the request to the athlete by a responsible
official. This is the first stage. Then the second stage follows, where
the prosecuting authority has to establish whether the athlete failed,
or refused or even evaded the test. 

It is submitted that the intention of the legislator and its true
meaning must be followed at all times. The prosecuting authorities
should not be allowed to re-write the rules so they could be given the
opportunity to circumvent, the otherwise ill-drafted provision, or
their inability to apply the rule properly and fairly. As the Panel notes
in the case of Baxter v IOC27

“The Panel is unable to rewrite or to ignore these rules unless they were
so overtly wrong that they would run counter to every principle of fair-
ness in sport.”

Furthermore, the application of two different rules on the same test
and the allegation that the athlete refused to undergo a test and also
that he missed the same test, at the same time, is confusing and
absurd. The Panel in the case of IAAF V Qatar Associations of Athletics
Federations28clarified the difference between refusal and a missed test: 

“A missed test is defined as a consequence of a failure by an athlete to
keep the IAAF informed of his or her whereabouts. It is completely dif-
ferent in nature and quality to a failure or refusal to provide a test
when asked to do so.”

The jurisprudence of the CAS on this point is extremely helpful and
suggests that it is important for the sporting community that the
sporting governing bodies establish clear and concise rules. As the
Panel noted in USOC v IOC & IAAF29

“The rationale for requiring clarity of rules extends beyond enabling
athletes in given cases to determine their conduct in such cases by ref-
erence to understandable rules. As argued by the Appellants at the
hearing, clarity and predictability are required so that the entire sport
community are informed of the normative system in which they live,
work and compete, which requires at the very least that they be able to
understand the meaning of rules and the circumstances in which those
rules apply.”

The Panel also sites a passage from Quigley30 at p. 24, para 74:

“The fight against doping is arduous, and it may require strict rules.
But the rule-makers and the rule-appliers must begin by being strict
with themselves. Regulations that may affect the careers of dedicated
athletes must be predictable. They must emanate from duly authorised
bodies. They must be adopted in constitutionally proper ways. They
should not be the product of an obscure process of accretion. Athletes
and officials should not be confronted with a thicket of mutually qual-
ifying or even contradictory rules that can be understood only on the
basis of the de facto practice over the course of many years of a small
group of insiders.”

Similarly, it is equally important that the athletes are informed not
only of the regulatory framework in force at any given time, but most
importantly, be given the opportunity to comprehend the application
of this regulatory framework in order to plan their lives and careers
accordingly. As our test case indicates, the regulatory framework must
be followed and interpreted in a proper and fair way, if sanctions are
to be applied on the accused athlete. At the same time consideration
must be given to the fact that such sanction would have serious and
incalculable consequences in the, otherwise, short career of an athlete.
In any other event, we should not expect from an athlete to follow a

25 Reel v Holder [1981] 3 All ER 321

26 IAAF Rule 32.2.c states: “...the refusal or

failure, without compelling justification,

to submit to doping control having been

requested to do so by a responsible offi-

cial or otherwise seeking to evade doping

control.”

27 Alain Baxter v IOC, CAS, 2002.

28 Unreported, April 19, 2004, CAS

29 CAS 2004/A/725 p. 23, para 73
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standard pattern of behaviour when we fail miserably to explain to
him the exact precepts of the rules in force! In the case of USOC v
IOC & IAAF31 the Panel cited another relevant passage from Quigley
which stated: 

“To take every step to ensure that competitors under their jurisdiction
were familiar with all rules, regulations, guidelines and requirements
in such a sensitive area as doping control” And the Panel continues by
stating: “It is important that the fight against doping in sport, nation-
al and international, be waged unremittingly. The reasons are well
known...it is equally important that athletes in any sport...know clear-
ly where they stand. It is unfair if they are to be found guilty of offences
in circumstances where they neither knew nor reasonably could have
known that what they were doing was wrong. For this purpose, it is
incumbent both upon the international and the national federation to
keep those within their jurisdiction aware of the precepts of the relevant
codes.”

Similarly, in the case of Tori Edwards v IAAF & USATF32 the Panel
clearly states its dissatisfaction with the operation of the IAAF rules
and cites two examples. The first one at page 16, para 5.14 where the
Panel states:

“The Panel is of the view that this case provides an example of the
harshness of the operation of the IAAF Rules relating to the imposition
of a mandatory two-year sanction.” The second example could be
found on page 17, para 5.18 “The Panel notes with unease that the
IAAF Rules are unclear and that they make it almost impossible to
establish that there are exceptional circumstances.” 

This also indicates the argument submitted in the introduction of this
work that strict liability rules could operate in a harsh and unfair way
against the accused athlete. Unfairness becomes operative in a situa-
tion where punishment is applied to the innocent athlete in a case
where the rules themselves are unclear or their applicability to the
facts of the case doubtful.  The CAS in the case of KABAEVA v FIG33

analysed the correct application of strict liability rules. The Panel stat-
ed that 

“The Respondent contends that the doping regime put in place by the
Respondent’s rules is one of strict liability. According to the Respondent
it is sufficient to prove that an athlete used a forbidden substance. The
Respondent submits that there is no room for any consideration of guilt.
The Panel disagrees. 
The Respondent’s rules (Section 1.4 of the DCR) expressly provide that
an athlete is “liable to sanctions” if he/she “is found guilty of doping”
(emphasis added). In the Panel’s view this is a clear indication that the
Respondent’s doping rules require an element of fault, i.e. intent or neg-
ligence, in order for the athlete to be sanctioned for doping.
In addition, the Panel wishes to point out that there is recent CAS case
law according to which federation rules allowing for a suspension of an
athlete for doping (as opposed to disqualification from a particular
event) without fault on the part of the athlete would not sufficiently
respect the athlete’s right of personality as established in Articles 20 and
 et seq. of the Swiss Civil Code which CAS Panels are required to
apply (Article  of the Code; see CAS /A/, A v FILA, Award
of  July , p.  et seq.) According to this view, it is necessary for
the federations to put forward the objective elements of the doping
offence. If the federations succeed in doing so the athlete is presumed to
be guilty of a doping offence but he/she has the opportunity of rebut-
ting this presumption by proving that he/she did not act with intent or
negligence. The Swiss Federal Tribunal has repeatedly considered this
system of reversal of the burden of proof to be compatible with public

policy (see judgement of  December ,  p. /, R v IOC at
 a), not published; judgement of  March , P./, N. et al.
v FINA, in Digest of CAS Awards II, at  d), p. ; judgement of 
March , G v FEI, in Digest of CAS Awards I at  b), p. ).”

Furthermore, the Panel, in the same case, goes on to analyse the stan-
dard of proof. The Panel states that: 

“As to the standard of proof, the Panel appreciates that because of the
drastic consequences of a doping suspension on a professional athlete’s
exercise of his/her trade (Article  Swiss civil code (ZGB)) it is appro-
priate to apply a higher standard than the generally required in civil
procedure, i.e. to convince the court on the balance of probabilities.
Following established CAS case law, the disputed facts therefore have to
be ‘established to the comfortable satisfaction of the court having in
mind the seriousness of the allegation’ (cf CAS OG//, CAS
OG//, K & G v IOC, .; CAS /, N. et al v FINA, Award
of  December , CAS Digest II, p. , ; confirmed by the
Swiss Federal Tribunal, Judgment of  March  [P. /],
unpublished).”

As it has been argued above, the CAS held in the Chinese swimmers
cases that the standard of proof required of the regulator, FINA, is
high: less than the criminal standard, but more than the ordinary civil
standard.34 The Panel was content to adopt the test, set out in Korneev
and Gouliev v IOC, that ingredients must be established to the com-
fortable satisfaction of the court, bearing in mind the seriousness of
the allegations made. 

The CAS went on, in Korneev, to reiterate the proposition that the
more serious the allegation, the greater the degree of evidence
required to achieve ‘comfortable satisfaction’. 

In the case of French v Australian Sports Commission and Cycling
Australia35, the Panel went one step further towards defining the stan-
dard of proof. The Panel states: 

“The Appellant submits that pursuant to the Australian authority of
Briginshaw v Briginshaw and CAS jurisprudence, the standard of
proof required to be met by the Respondents is somewhere between the
balance of probabilities and beyond a reasonable doubt. The Appellant
further submits that although the CAS jurisprudence itself is silent on
the issue, Briginshaw further stands for the proposition that the more
serious the offence, the higher level of satisfaction the Panel should
require in order to be satisfied of the offences charged. It is further sub-
mitted that given the serious allegations with respect to trafficking and
aiding and abetting and the consequences thereof, a very high standard
almost approaching beyond a reasonable doubt is required for the
Panel to accept that the offences have been proven. The Panel accepts
that the offences are serious allegations and that the elements of the
offence must be proven to a higher level of satisfaction than the balance
of probabilities.”

It is submitted that particular emphasis should be given to the cir-
cumstances that give rise to an allegation for an anti-doping violation.
Careful consideration should be given to the status of the accused, the
publicity it has attracted and most importantly the serious breaches of
the regulatory framework, if any, on behalf of the sporting governing
bodies, which would allow the escalation of the negative publicity
with the main aim to paint a bad picture for the athletes, which would
also allow the sporting authorities to reduce considerably the burden
of proof. This, it is submitted, cannot reduce the standard of proof to
a mere probability, a mere suspicion. The degree of comfortable satis-
faction of the Panel should be extremely high in order for it to meet
the objective criteria required for a decision which would affect the
livelihood of a dedicated and highly celebrated athlete. This appears
to be in line with the Panel’s judgment in the case of USADA v
Montgomery36 where the Panel states: 

“As often becomes evident when the question of standard of proof is
debated, the debate looms larger in theory than practice. Counsel for
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33 CAS 2002/A/386, page 10, paragraph V
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34 Wang v FINA CAS 98/208, 22

December 1998, para 5.6.

35 CAS 2004/A/651, page 10, para 42

36 CAS 2004/O/645, p. 13.
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all parties concurred with the views expressed by the members of the
Panel during the 21-22 February  hearing to the effect that even if
the so-called ‘lesser’, ‘civil’ standard were to apply, - namely, proof on
the balance of probability, or, in the specific context in which these cases
arise, proof to the comfortable satisfaction of the Panel bearing in mind
the seriousness of the allegation which is made (what might be called
the ‘comfortable satisfaction’ standard) - an extremely high level of
proof would be required to ‘comfortably satisfy’ the Panel that
Respondents were guilty of the serious conduct of which they stand
accused.” 

The Panel, in the same case, goes on, to explain the threshold of the
standard of proof37. The Panel states: 

“In all cases the degree of probability must be commensurate with and
proportionate to those allegations; the more serious the allegation the
higher the degree of probability, or ‘comfort’, required. That is because,
in general, the more serious the allegation, the less likely it is that the
alleged event occurred and, hence, the stronger the evidence required
before the occurrence of the event is demonstrated to be more probable
than not.”

I submit that it is not a question of being more probable than not.
Such a test has an enormous degree of subjectivity and it cannot pro-
duce certainty or explain the precepts of reasonableness of the proba-
bility in question, given the gravity of the allegations and the effect
that such allegation could have in an athlete’s personal and profession-
al life.  It is my contention that on a balance between the gravity of
the allegation, followed by the severity of the sanction and the
destruction of the personal and professional life of an athlete, the
standard of proof should approach the level of certainty and not the
level of suspicion. In other words, the more serious the allegation,
considering at the same time the special characteristics of the accused
and the effect of the allegation on him, the higher the degree of a
compelling evidence or justification required to meet the standard of
proof.

Finally it is submitted that the present rules operate in an extreme-
ly harsh way without regard to the individual’s rights. I would like to
reiterate the point that it is important for the observation of justice
and fairness that the rules of the sporting governing bodies are con-
structed in a way that produce consistency, proportionality and they
do not offend against the rules of natural justice. In the case of
Squizzato v FINA38 the Panel argued:

“Applying the above explained principle was all the more necessary
within sport, because regulations of sport federations, especially their
doping rules, were often too strict and did not leave enough room to
weigh the interests of the federation against those of the athlete con-
cerned, in particular his personality rights [see Aanes v FILA, CAS
2001/A.317]”. 

In para. 10.24, the Panel goes on to note that: 

“The mere fact that regulations of a sport federation derive from the
World Anti-Doping Code does not change the nature of these rules.
They are still - like before - regulations of an association which cannot
(directly or indirectly) replace fundamental and general legal principles
like the doctrine of proportionality a priori for every thinkable case.” 

In conclusion, it is submitted that there is a need to protect the expec-
tation of athletes to participate in competitions for which they are
likely to have prepared for several years, if not their entire life.
Although this need has to observe the quest for a healthy competition,
it also needs to create clear and reliable measures in order to provide
athletes with the highest degree of certainty about their rights as well
as their duties.

It is also equally important for the sporting governing bodies to
observe the rules on confidentiality and public disclosure. There are
always examples where high-ranking officials from within the

Olympic movement demonstrate an undisputable bias against ath-
letes, before the athletes had the opportunity to have a fair hearing.
Public statements to that effect not only breach the rules of natural
justice, but they also create a field of fear. Athletes should not have to
worry about high-ranking officials who make statements that indicate
a certainty as to the guilt of the athletes. High-ranking officials should
refrain from branding innocent athletes guilty, before all the internal
disciplinary mechanisms have been observed and exhausted. This
seems to be in line with the judgment of Mr Christopher Campbell
in the case of USADA v Tyler Hamilton39

“However, if it is at all desirable for athletes to believe they will obtain
a fair hearing, it is imperative that high-ranking officials within the
Olympic community refrain from making statements demonstrating
bias against an athlete before the athlete has a hearing. Mrs Hamilton’s
statements are by no means an exaggeration or unreasonable. As she so
eloquently stated, athletes should not have to worry that high ranking
officials are sending clear messages to the arbitrators to find the athlete
guilty regardless of the facts of the case. The IOC and WADA should
consider making rules prohibiting such conduct to comply with a very
important fundamental principle of the Olympic movement, fairness.”

Conclusion

It has been argued that the main aims behind the creation of rules
controlling anti-doping in sport, is to create a safe level playing field
and to protect the image of sport. These justifications are well-docu-
mented and followed by the sporting governing bodies in public state-
ments all over the world. In theory, there is nothing sinister in sup-
porting and condoning such principles. In practice, however, the
application of these rules causes exactly the opposite effect of the one
they are supposed to protect: the sport and the individual athlete.

There may be many and different reasons as to why the application
of anti-doping rules on anti-doping violations lacks certainty and fair-
ness. It may be the lack of clarity in the drafting; or the realisation that
sport has been commercialised and commoditised and it would not
be in the best interests of the SGBs if the athletes were to be banned;
or, perhaps, the inability of the sporting governing bodies to prose-
cute the offence. Sometimes, the way the sporting governing bodies
prosecute the alleged offence, is similar to something Christopher
Columbus wrote when he finished his adventure in America. He said: 

“When I was traveling to America, I didn’t know where I was going;
when I arrived in America, I didn’t know where I were; when I left
America, I didn’t know where I’d been”!

Finally, it is submitted that healthy competition demands attention
and action at every level, where medicine, sport and the law merge.
Doctors, lawyers, parents, schools, club coaches and governing bodies
must all address the issues raised and the implications for modern
sport. The detrimental side effects of the use of performance enhanc-
ing substances must be constantly stressed in order that sports partic-
ipants who are tempted to use them will understand that a better per-
formance is not the only effect of this practice. To this effect the sport-
ing governing bodies must ensure they create clear and concise rules
that can be understood by all those concerned. Athletes, in particular,
must be informed clearly about the behaviour they are required to fol-
low. Rules such as the ones analysed in this work must be scrapped
altogether, as they offend against fairness and justice, they fail to
observe basic human rights and they violate the rules of natural jus-
tice and due process. They can only be described as “a relic from the
middle ages” and they have no place in a democratic society which
equally respects the rights of the individual and that of the public.

37 ibid

38 CAS 2005/A/830, p.13, para 10.23

39 United States Anti-Doping Agency

Appeals Committee, 2004, p.7.


