
1. Introduction
The European Commission’s White Paper on Sport1 is the first strate-
gic document on sport at EU level. It provides orientation in an area
which until now was not covered by any article in the EC Treaty.2 The
section on doping included in the White Paper (section 2.2) is impor-
tant as the potential and actual role of the EU (in particular the
Commission) in relation to doping has previously been debated by
proponents as well as opponents of more integration via the
“Community method” (the First Pillar based on Community Law, as
opposed to the Second and Third Pillars of the EU). The White Paper
thus provides clarification on some issues which are currently very
topical. It is, however, a political document and not a legal act, and
should be interpreted as such.

2. Discussion of anti-doping and the EU in legal literature
There may be a margin for additional regulatory activity at EU level
via a range of existing legal acts that are already in force.3 The EU’s
role has, moreover, been amplified by recent case law, as one specific
case, for the first time, was concerned with anti-doping rules: Meca-
Medina and Majcen v Commission. This case led to judgements by
the Court of First Instance (CFI) and the Court of Justice (ECJ)4 and
inspired a small, but well-informed body of commentaries by legal
scholars.5 The case is also occasionally commented by Soek6 who finds
it to raise some issues of principle, including in relation to the trans-
portation of samples and the unbroken chain of custody.

The Meca-Medina case is significant, not only because it was the
first piece of case law regarding anti-doping rules, but also because it
deals with the implications of decisions taken by the organs of sports
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cult to substantiate such a foundational endangerment for the sports
system.28

A justification of minimum quotas can also be construed under the
unwritten justification of ‘pressing reasons of public interest’, which
has evolved in the Court’s jurisdiction.29 In the field of sports, the
maintenance of a sportive balance within a league and the training of
younger players have been recognized as pressing interests by the
Court.30 Yet, the Court has pointed out that merely non discriminato-
ry and indirectly discriminatory rules could be justified by the ‘pressing
reasons of public interest’, whereas directly discriminatory rules could
only be justified by written clauses that are included in the EC Treaty’s
provisions.31 Nevertheless, in the Court’s ruling, a development
toward an encompassing extension of this unwritten justification to
all kinds of (even directly) discriminatory rules can be observed.32

Some voices in the legal literature welcome an extension of the
unwritten justification clause as well.33

5. Conclusion 
Even in the light of the Bosman ruling, European law does not seem
to be so cemented as to completely prohibit minimum quotas in
sports. In recent documents, the European Commission and the
European Parliament have expressed their understanding for the need
of the sporting associations to take measures to promote young play-
ers and national representative teams. 

Specifically, the Commission and the Parliament view UEFA’s

‘home-grown player’ rule as compatible with European law. On the
other hand, minimum quotas such as FIFA’s ‘6+5‘ rule are more diffi-
cult to justify, because they explicitly relate to the nationality of the
players and are therefore directly discriminatory. Nevertheless, the
Lisbon Treaty strengthens the legal position of the sporting associa-
tions by way of putting the basic right of the freedom of associations
on the same level as the freedom of movement. When the basic rights
and the fundamental freedoms of the EC are in conflict (as they are
in the case of minimum clauses) the Court of Justice is being called
not to overemphasize one position at the expense of the other posi-
tion, but to balance these positions in a convincing way.
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organisations. Various legal conceptions regarding the autonomy of
sport emerged in the analyses made. Italian readers should note that an
equivalent to article 117 of the Italian Constitution (autonomia dell’or-
dinamiento sportive, in conjunction with the concept of legislazione
concorrente)7 is not found in EU law and does not seem to exist in the
national law of any other Member State. While the German legal order
places great emphasis on the autonomy of private associations, doc-
trine and case law do not attribute the same implications to the deci-
sions taken by the governing bodies of sport, as this is the case under
the terms of article 117 of the Italian Constitution. Since professional
athletes are totally dependent on organisations with a monopoly struc-
ture, they are not free to promote their own interests and thus (in
accordance with the case law of the German Constitutional Court)
need protection from public authorities.8 As sport organisations do not
meet the usual requirements of German courts in terms of democrat-
ic organisation9, it seems problematic that the same structures that
develop and enforce the rules cannot also interpret them. 

And yet, in Meca-Medina, a seemingly banal case regarding two
swimmers who had tested positive for nandrolone (and claimed that
they might inadvertently have produced the substance via metabo-
lism, due to the consumption of uncastrated boar meat via a Brazilian
dish called sarapatel), some scholars would see a potential threat to the
autonomy of sporting organisations10, while others identified a clash
between “sporting rules” and “economic” rules.11 One author noted
that the Court did not decide about the relevance of anti-doping rules
to EU competition law as such, but did consider the principles of
freedom of movement as sufficiently relevant for the case.12 Yet
according to one legal opinion a sharp distinction between “sporting
rules” and “economic” rules may not always be realistic13, and the
judgement rendered by the Court of First Instance in 2004 was criti-
cised by a leading scholar in the field14 who subsequently greeted the
Court’s decision to withdraw from this line of thought.15

Clarification is needed in this field where the only tangible EU law
is made up of two judgements, and where the Commission has not
until now seen it as appropriate to propose more targeted interven-
tion. Taking stock of the situation is also rendered difficult by the lim-
ited number of publications from legal scholars, the vast majority
being commentaries to the Meca-Medina case.16 Significantly, the
major English-language textbooks published by major UK academic
publishers still lack entries (let alone chapters or sections) on “sport”
and/or “doping”.17 The same applies to a more practical policy guide
intended for decision makers and journalists (Leonard, 2005), and
this surprising situation is mirrored even within Council of Europe
law, where the Council of Europe’s own standard textbook does not
even mention sport, despite this being a policy field underpinned by
an international law convention.18, 19 Surprisingly, even the textbook
published by the arguably most active commentator of the relevant
case law20 has no such entry. 

So while the White Paper certainly leaves many questions unaccount-
ed for, it is remarkable simply for addressing the issues in question.
While the EU has provided crucial funding to anti-doping research21,
it has not until now played a regulatory role - with the punctual
exception of the Meca Medina case - which makes the White Paper so
much more relevant to anti-doping issues. But before this relevance
can be assessed, the general characteristics of the White Paper will
need to be identified. 

3. The White Paper on Sport: nature, structure and rationale 
A White Paper is a Commission Communication is not a piece of legis-
lation, though it may (or may not) include proposals for legislative ini-
tiatives. There is no legal difference between a White Paper and a simple
Communication, but certainly a political one. When the Commission
decides to give the label White Paper to a Communication, it automat-
ically ensures it a very high visibility, as only a handful of White
Papers are published each year (some years as few as one). The White
Paper on Sport consists of: 
• A Political Document (White Paper on Sport) (20 pp.) which is

available in all official languages. This is the main text, addressing
all decision makers in various sectors and at various levels around
Europe. (Quotes made from, and references made to it in this paper
all refer to the Political Document.) The length is limited as the
Commission operates a strict limit (usually 15 pp.) on this type of
texts and the genre is one which automatically receives a very high
level of visibility. It is followed by: 

• An annex listing the Action Points (numbered deliverables from
the Political Document) (Pierre de Coubertin Action Plan) (6 pp.).
These deliverables are not legally binding but the Commission has
committed itself politically to putting them into practice. In this
White Paper they do not represent proposals for legislative meas-
ures, but in many cases they promise more efficient use of existing
structures, capacities and resources.

• A long, technical report for a specialist public (Staff Working
Document: The EU and Sport: Background and Content) (129 pp.).

• An Impact Assessment (as required for all initiatives of this type)
(40 pp.), followed by a Summary of Impact Assessment (3 pp.).22

The preparation and publication of Impact Assessments is obliga-
tory for texts of this type, although their exact legal status and prac-
tical implications are open to various interpretations, as highlight-
ed in a recent doctoral thesis.23

Part 2 of the White Paper is entitled “The Societal Role of Sport”
(Part 1 is an Introduction) and includes sections on public health
(counteracting overweight and obesity via physical activity); the fight
against doping (to be discussed below in more detail); education and
training (with proposals for a more targeted use of Community fund-
ing as well as linking up certain mechanisms of soft cooperation with
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education and training for sport occupations and sport professions);
volunteering and active citizenship (with ideas for support to these
activities, including a vow, together with Member States, to look at
the challenges they are facing); social inclusion, integration and equal
opportunities (strongly focused on the mobilisation of funding from
existing EU programmes, but also aiming at furthering political coop-
eration around these issues via existing cooperation mechanisms); the
fight against racism and violence (including networking with civil
society as well as concrete proposals for cooperation with Member
States enforcement and prosecution authorities); the external dimen-
sion (making sport more visible and more present in the EU’s exter-
nal policies); and finally sustainable development (ensuring that the
construction and running of sports facilities, as well as sporting prac-
tices, are environmentally friendly). 

Part 3 on “The Economic Dimension of sport” deals with two
major types of problems (the need to make sport policy making more
evidence-based at European level, via the development of more target-
ed statistical tools, as well as a promise to support the continued exis-
tence of VAT exemptions and reduced rates for the benefit of non-
profit sport organisations). Part 4 on “The Organisation of Sport”
looks at a variety of organisational and legal issues, some of which are
also potentially relevant to the fight against doping (measures against
corruption and money laundering in sport). 

Significantly, however, the White Paper action points on doping
(numbered deliverables on which the Commission has committed
itself to deliver results) are included in Part 2 (Societal Role), thereby
underlining the non-economic and non-organisational aspects of this
fight which make it important for the EU to make its contribution.
It is by defining sport as a socio-cultural good worthy of protection
(in terms of ensuring access to sporting activities to the greatest pos-
sible number of residents of the Union, but not in terms of protect-
ing specific structures which have grown out of the associative prac-
tices of the 19th and 20th centuries) that the fight against doping takes
on a very specific and singular meaning of its own. Anti-doping work
is laden with economic aspects as it represents heavy investments from
public authorities and sport organisations, and because sanctions have
grave consequences for professional athletes (loss of income, and often
a premature end to a professional career). It is also true that legal and
organisational aspects play an important role in the complex realities
of doping and anti-doping practices. Yet it is due to the (negative)
societal role of doping (as a threat to sport itself, as well as to the sur-
rounding societies) that doping deserves special attention. 

4. Proposals regarding the fight against doping
Section 2.2 of the White Paper (“Joining forces in the fight against
doping”)24 is founded on the understanding that doping is more than
just a problem for sport. It is as much a societal problem as it poses a
serious threat to individual and public health, as it has a seriously cor-
rupting effect on individuals and groups and furthers the formation
of organised illegal networks, thereby posing a public order problem.
At the same time, given the multitude of actors involved in anti-dop-
ing both nationally and internationally, and taken into account the
well-developed rules and structures in many Member States as well as
the very dissimilar division of labour between public authorities and
sports organisations, it was important for the Commission only to
propose measures which would represent a clear added value at
European level. This is the background to point 4 of the Action Plan: 

“(4) Partnerships could be developed between Member State law
enforcement agencies (border guards, national and local police,
customs etc.), laboratories accredited by the World Anti-Doping
Agency (WADA) and INTERPOL to exchange information about
new doping substances and practices in a timely manner and in a
secure environment. The EU could support such efforts through
training courses and networking between training centres for law
enforcement officers.”25

Via existing programmes in the field of police cooperation it is possi-
ble to support networks for the purpose of sharing information and
good practice, and/or for the purpose of further training. While there

is a recognised need to involve law enforcement agencies more, it is
only legitimate if they do not feel equipped to deal with such novel
tasks. Partnerships with such actors as WADA-accredited laboratories,
national anti-doping organisations (NADO’s), WADA and Interpol
could be useful in a highly operational way.

At this stage, the White Paper includes an point which is signifi-
cant although it is not part of the Action Plan:

“The Commission recommends that in illicit doping substances be
treated in the same manner as trade in illicit drugs throughout the
EU.”26

The Commission considers that the fight against doping should not
only target athletes but also those who provide them with doping sub-
stances. The continued trade in doping substances represents a serious
public order challenge and the existence of illegal networks is a reason
for concern. 

There is no obligation for Member States to follow what is merely
a political statement, yet this short sentence about the criminalisation
of trade in doping substances seems to have sparked a much-needed
debate in some Member States. While it is true that attachment to the
subsidiarity principle is strong in some Member States where
eurosceptic actors are well organised, it is remarkable how well this
recommendation was received. One of the three major national news-
papers brought two big articles, one dealing with the White Paper in
general, and the other solely with the recommendation about the
criminalisation of trade in doping substances. The journalist present-
ed the Commission’s proposal to the president and the CEO of the
national cycling union of Denmark (Dansk Cykle Union) (DCU) who
greeted it whole-heartedly.27

The Rasmussen case in the 2007 Tour de France had certainly
played a role in the active cycling nation of Denmark, but it is still
remarkable that such a far-reaching proposal addressed at other actors
than the EU itself should be welcomed in this way. That DCU
embraced the White Paper’s proposals, shows that many leading peo-
ple in organised sport do look to public authorities, including the EU,
to take action and ensure the existence of a level-playing field.

The White Paper goes on in the same vein, calling on “all actors
with a responsibility for public health to take the health-hazard
aspects of doping into account”.28 Obviously, this exhortation
includes public authorities, sports organisations and potentially all
other members of civil society with a manifest capacity to make a con-
tribution and bring about a positive change. The Commission calls
on sport organisations to “develop rules of good practice to ensure
that young sportsmen and sportswomen are better informed and edu-
cated of doping substances, prescription medicines which may con-
tain them, and their health implications”29, but it is equally obvious
that Member States’ governments (especially the ministries of educa-
tion and public health), local authorities (via their education, youth,
sport or health departments) and socio-cultural organisations (espe-
cially those whose activities address children and young people) have
the potential to make substantial contributions. Potentially, the
Commission’s message includes any kind of actor with a capacity and
a willingness to contribute. This type of network-based policy-mak-
ing, where a state actor acts via communication and networking
rather than via coercion based on the adoption and implementation
of binding legal arrangements, is becoming increasingly important. In
the fight against overweight and obesity, not only Member States but
also the EU is resorting to many initiatives of soft cooperation. 

In the field of sport, until now not covered by a specific provision
in the Treaty, the mixture of “hard law” and “soft law” has always been
a predominant feature of the EU’s initiatives, with a strong accent on
“soft law”.30 With a phrase borrowed from Snyder31, “soft law” can be
defined as rules which “have no legally binding force but which nev-
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ertheless may have practical effects”.32 A more restrictive use of the
term foresees it to cover solely a specific set of text genres.33 In any
case, practical, real-term implications thus outweigh legal-dogmatic
limitations and the perspective needed to assess them comes closer to
a political science approach than to a conventional legal analysis,
which makes it necessary, for the purpose of such assessments to draw
on the “governance” literature of political scientists, especially in this
emerging EU activity field of sport and physical activity.34 Yet while
some legal scholars35 tend to list categories of “soft law” instruments
(thus still following a conventional legal approach), for a fuller under-
standing of the issues at stake, the opportunities offered and the dif-
ficulties to be confronted, it may be necessary to expand the focus to
also include “soft cooperation” networks and “soft decision” mecha-
nisms, thus focussing as much on the de-facto aspects, as on the de-jure
aspects of issues. 

This practice has been matched by a slow development away from
a situation where sport was an entirely “horizontal” field of activity
(layered into a multitude of other policy sectors, but without any
defined territory of its own and with only very limited own
resources), towards gradually becoming a “vertical” policy field (with
own powers, structures and resources)36 - albeit still seconded by
strong “horizontal” arrangements (as can be seen from the White
Paper, the preparation of which was coordinated with 15 different
Directorates-General of the Commission). The EU being a structure
with “hard law” prerogatives in certain fields, such as the internal
market, but without equivalent powers in other fields, such as sport
or youth, its ability to take action is very different from one area to
another. The EU may decide to legislate, when it holds powers to do
so (as in the case of food labelling), or it may need to resort to volun-
tary self-regulation between stakeholders (as it does via the EU
Platform for Action on Diet, Physical Activity and Health)37, or to
soft political cooperation with Member States (as in the case of the
recurrent informal meetings of Member States’ Sport Ministers). The
non-binding doping-related recommendations put forward in the
White Paper should be understood in this spirit.

The White Paper goes on underlining the need for “a more coordi-
nated approach in the fight against doping,” suggesting that “defining
common positions in relation to the Council of Europe, WADA and
UNESCO” would be beneficial, and that an “exchange of informa-
tion and good practice between Governments, national anti-doping
organisations and laboratories” should be aimed at.38 Finally, the
Commission has profited from the White Paper to remind Member
States of the need for “proper implementation of the UNESCO
Convention against Doping in Sport”.39 This exhortation goes
beyond a mere invitation to sign and ratify the Convention which was
adopted in 2005 and which obliges State Parties to recognise the
World Anti-Doping Agency (WADA) and its World Anti-Doping
Code. The only concrete obligations laid down in the Convention are
to “adopt appropriate measures at the national and international lev-
els which are consistent with the principles of the Code”, to “encour-
age all forms of international cooperation aimed at protecting athletes
and ethics in sport and at sharing the results of research” and “foster

international cooperation between States Parties and leading organi-
zations in the fight against doping in sport, in particular with the
World Anti-Doping Agency” (article 3)40. All Member States of the
EU have also ratified the Council of Europe’s Anti-Doping
Convention, which provides the basis for a monitoring system,41

although the mutual recognition of doping tests has only been added
later with an Additional Protocol (signed 2002, which will enter into
force in 2008).42

The difference between mere ratification and “proper implementa-
tion” lies in the concrete measures taken to put the Convention’s
objectives into practice. Given the vague nature of the most central
provisions of the Convention (no obligation for State Parties to
implement it via specified legal instruments, no obligation to set up
specific structures), the need for implementation to be whole-hearted,
substantial, effective and visible is thus even higher than it would be,
had the Convention been of a more conventional type (with more
measurable and verifiable obligations). 

Section 2.2 is rounded off by the second and last point inserted into
the Action Plan: 

“(5) The Commission will play a facilitating role, for example by
supporting a network of national anti-doping organisations of
Member States.”43

To this end, the creation of an EU Working Group on Anti-Doping
was decided by Member States’ Sport Directors, meeting in Brdo
(Slovenia) on 5 February 2008.44 The Working Group will be comple-
mentary to the Council of Europe whose anti-doping system is well-
established (1989 Convention with follow-up system and Monitoring
Group). 

Of related interest is a section of Part 4 of the White Paper (The
Organisation of Sport) dealing with “Corruption, money laundering
and other forms of financial crime”. Concerns about illegal financial
practices in the field of sport are shared by Member States and the EU
alike and the problems are well-known to the public as critical jour-
nalists are increasingly reporting about them.45 The White Paper pro-
poses public-private partnerships which may help to identify vulner-
abilities to corruption in sport and to develop preventive and repres-
sive strategies to counter corruption implementation of EU anti-
money laundering legislation with regard to the sport sector.46

Future developments would be closely linked to the entry into
force of the Lisbon Treaty if this Treaty is ratified by all Member States
of the EU. Article 149 TEC, as amended by the Lisbon Treaty, fore-
sees a role for the EU in relation to 

“developing the European dimension in sport, by promoting fair-
ness and openness in sporting competitions and cooperation
between bodies responsible for sports, and by protecting the phys-
ical and moral integrity of sportsmen and sportswomen, especially
the youngest sportsmen and sportswomen”47

Both the promotion of fairness and openness in sporting competi-
tions and the protection of the physical and moral integrity of sports-
men and sportswomen are phrases circumscribing major aspects of
anti-doping work. 
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If ratified by all, this provision would provide the EU with a compe-
tence to take action on sport matters, albeit without any harmonisa-
tion of national legislation. Some Member States are keen to have this
confirmed48, although the Lisbon Treaty is in fact crystal clear precise-
ly on this point. Support from the European Parliament, the
Committee of the Regions and the Economic and Social Committee
is strong. On 8 May 2008, Parliament adopted its report on the White
Paper49 and voted a Resolution which includes the following section:

“MEPs request Member States to agree on a common legislative
approach towards doping and to define common positions in rela-
tion to WADA, UNESCO and the Council of Europe. In particu-
lar, MEPs call on Member States to treat the trade in illegal doping
substances in the same manner as the trade in illicit drugs and to
combat doping by avoiding excessively busy schedules that put
pressure on athletes. They recommend checks, increased research
and testing, long-term monitoring by independent doctors and
measures focusing on prevention and training of athletes. MEPs
call for an action plan on the fight against doping, in the run-up to
the London 2012 Olympics. Member States are asked to ensure
more comprehensive information and education for young sports
competitors regarding performance-enhancing drugs, prescriptions
which may contain them and their effect on health.”50

It will thus be seen that the philosophy chosen by the Commission
has largely been adopted by Parliament also.

5. Beyond the White Paper
To round off this discussion, we shall look at some likely develop-
ments for the coming months and years. 
1. The Commission will follow up on its promises made in the White

Paper with various means, reflecting the diversity of the proposals
made. The European Parliament can be expected to show a contin-
ued strong interest in anti-doping matters. Member States’ collab-
oration within the newly founded EU Working Group on Anti-
Doping is likely to provide more clarity as to how much EU
involvement is really wanted. This is likely to provide a climate
where more decisions (albeit legally non-binding) could be taken at
EU level which would affect anti-doping work. Closer cooperation
with the Council of Europe could also lead to various concrete
results.

2. CFI and ECJ case law might in the future become more instru-
mental in defining some aspects of anti-doping work. Case law can
be expected to continue keeping a close orientation with the likely
economic impact of anti-doping rules.

3. Finally, the most palpable impact of the White Paper in relation to
anti-doping might be of a more informal nature, namely by foster-
ing debate leading to changes at national level towards a more penal
approach. Even in countries with no anti-doping law, such as
Germany, inspiring legal debates on the criminalisation of doping
trade51, and sometimes even of doping itself (punishing athletes, as
in Italy)52 can be found. The theory and practice of anti-doping
work around Europe has been presented in an edited book, which

includes some chapters on legal aspects.53 The strict liability of ath-
letes has been analysed in a human rights perspective.54 Certainly,
academic literature can be expected to develop in this field where
practice leaves innumerable questions unanswered. How many pol-
icy initiatives will follow, remains to be seen, yet a number of
Member States have moved towards criminalisation. Laws were
changed recently in some countries and in Germany the
Medicaments Act (Arzneimittelgesetz) now includes a provision enti-
tled “Ban on Medicaments for the Purpose of Doping in Sport” (§
6a Verbot von Arzneimitteln zu Dopingzwecken im Sport). The law
includes penal provisions providing for prison sentences up to three
years for those who trade substances or administer them to others.
Possession of “a not negligible quantity” (“wer [...] in nicht geringer
Menge [...] besitzt”) (§ 95) is criminal, considering that quantities
over a certain threshold cannot be consumed without exposing one-
self to the risk of an overdose.55 And on 3 July 2008, France followed
with a law aimed at penalising those who trade doping substances.56

6. Conclusion
Affirming that doping is a “recent” problem57 is problematic as dop-
ing practices have been known in some form or another since
Antiquity. But it is true that a coordinated response, including from
public authorities, has taken time to emerge. Ever since France intro-
duced its first doping law in 1965, the focus has shifted away from
purely sportive aspects towards health aspects.58 In recent years there
has also been a slowly growing realisation of the public order prob-
lems linked to doping and even in Germany, where no law exists and
no law is planned, a stronger role for state organs has become more
acceptable.59

The White Paper on Sport has allowed the EU to make an entry
on the anti-doping scene. This move has been generally well received
by stakeholders. Although the White Paper does not propose legisla-
tive action at EU level, it may have an informal impact on legislation
nationally, and it certainly confirms the impression that a stronger
role for governments is increasingly becoming acceptable. In the field
of sport, this is more epochal than it might seem at first glance.

Returning again to Germany (a country where the autonomy of
sport organisations has been almost sacrosanct, despite the absence of
a provision like article 117 of the Italian Constitution), the governing
bodies of sport have gradually developed a huge body of rules which
fill entire compendia, available in lose leaf or bound editions. The
legal zeal deployed may surpass that of state actors and the resulting
mass of rules is only comprehensible to specialists.60 But there may be
signs of a sea-change as even ardent defenders of “autonomy” start
advocating regulation, at least with regard to doping.61 Doping may
in the end have been the one single problem that prompted the gov-
erning bodies of sport, as well as the general public, to change their
minds about the distribution of tasks between government and sport.
Although the EU does not have the ambition to step in and become
a regulator of sport, the White Paper may later prove to have been
part of a wider trend, and its doping section may have proven the
point with particular clarity.
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