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Introduction
Although the answer to the question whether criminal or administra-
tive sanctions shall be applied against trade and trafficking in doping
substances, especially for personal use, remains a matter of political and
personal approach, there have been clear regulatory steps taken on
European level towards criminalization. In the White Book on Sport
(2007), under point 2.2., the European Commission clearly called mem-
ber states to treat trade and trafficking in doping substances as illegal,
same like trade and trafficking in illicit drugs. When holding EU pres-
idency Slovenian sport Minister Miran Zwer announced very clearly:
“We need to develop one rule for the whole of the EU, so every country treats
the issue the same. It cannot be illegal in one country and then not in anoth-
er because the offenders are clever and exploit this”. On the European
Council summit in Athens in May 2009 the Commission once again
called member states (which have not done it so far) to criminalize trade
and trafficking in doping substances. What is more, the Commission
urged member states to criminalize the possession of doping substances
with the intention to spread them on the market. Such intention rais-
es crucial questions about EU competence in the field of harmoniza-
tion and criminalization of trade and trafficking in doping as well as
regards the possible legal grounds for common action of the European
Union in this field. 

These abstract attempts to deliver answers to the question whether

the process of criminalization of trade and trafficking in doping sub-
stances on the EU level is legally feasible and if so, to what extent. It
depicts reasons for the EU involvement in the area of trade and traffick-
ing in doping and analyses the position of the EU Commission on the
problem of trade and trafficking in doping substances. Moreover, it
shows the outline of legal situation in the different member states of the
EU. Finally respective Treaty provisions will be shortly analyzed in order
to find possible legal grounds for criminalization of trade and traffick-
ing in doping on the EU level. It is argued that such a common approach
is currently possible only in certain aspects of the aforementioned prob-
lem.

Reasons for the EU interference 
One may wonder why the EU shall interfere with the question of trade
and trafficking in doping substances if some international organizations
such as Council of Europe or UNESCO have already been involved.
Numerous overlaps between the problem of drug trafficking for dop-
ing purposes and EU policies shall be mentioned in this context. 

The general use and accessibility of drugs enhancing performance in
recreational sports create a serious public health threat, especially to
younger sportsmen (a subject of the EU policy laid down in article 168

of the Treaty on the Functioning of the EU - consolidated version).
Anabolic steroids and other doping substances are relatively easy and
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activity relating to the retrospective impact of revelations of doping
impropriety by retired athletes such as in autobiographies Such is the
negative public profile of athletes involved in doping such an allegation
is likely to lower them in the eyes of right-thinking people. Actions for
defamation may well result on a more regular bases as athletes attempt
to defend their reputation (and indeed their future commercial prospects)

in the face of media allegations reported on the basis of public inter-
est. Such an action was brought successfully by Lance Armstrong in
the Court of Appeal against the Times Newspaper following allegations
that Armstrong had used doping substances. 

Perhaps the most significant anticipated development however is the
continued politicisation of doping activities. Symbolised by the Helsinki
Report on Sport, one might expect greater political engagement with
anti-doping which will result in calls for greater criminalisation of dop-
ing. The result to date is that many nations have enacted laws which
specifically criminalise doping in sport.. There are obvious difficulties
in reconciling the WADA code with principles of criminal law at a nation-
al level not least the differing standards and burdens of proof and the
notion of criminalising activities carried out in sport which would not
necessarily be criminal in the non-sporting context. Nevertheless, the
movement has already resulted in the increased involvement in anti-dop-
ing of international policing bodies such as Interpol and cross-border co-
operation on anti-doping. This development, which on the face of it
might seem to enhance the harmonisation of anti-doping policies might
prove to be divisive in the long-term as countries with more liberal drug
laws resist the establishment of global anti-doping crimes.
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cheap to obtain. In this context, the following figures are more than
expressive: As much as 51% of Polish 17 years-olds claim that it is easy
to purchase anabolic steroids (the most frequently used doping sub-
stance) and 39 % of them think, they could buy them if they only wished
so. In France the same is claimed by 10% of teenagers and in Italy by 16
%. Once on the market, performance enhancing drugs are used in both
professional and recreational sport. The 2011 Eurobarometer shows that
young people can easily obtain even most harmful drugs within 24

hours.

Moreover, trade, production and trafficking of illicit drugs represent
(in some countries) forms of organized crime (also a subject of EU pol-
icy - article 67 TFEU), which the international community doesn’t seem
to have under control. The past few years have brought significant
changes: the rapid emergence of new drugs as well as innovative distri-
bution channels. Interpol believes that the traffic in performance-enhanc-
ing drugs, such as anabolic steroids, is bigger than that of marijuana,
heroin and cocaine combined. Interestingly the routes doping sub-
stances are being trafficked from seem to follow these of “normal” drugs.

Already in its Hardop (Harmonization of Methods and Measurements in
the Fight against Doping) research project, in 1999, the European
Commission identified these challenges in the combat of doping; one
of them explicitly, was the lack of cooperation between different bod-
ies: e.g. medical/laboratorial and prosecutorial. Such need for cooper-
ation was confirmed, meanwhile, in the Commission’s Communication
to the European Parliament and the Council (2011). 

Finally trade and trafficking in doping affects the common market
of the European Union where the principle of free movement of goods
and services is applied. Goods once placed on the market can circulate
freely between all 27 member states of the EU. And in spite of the fact
that the EU as a whole must be seen on a worldwide scale as an importer
and consumer rather than as an exporter of doping substances it has
apparently not developed - until now - a common strategy on the lim-
itation of imports of substances that have a performance enhancing
effect in sport. 

The other overlaps between anti-doping policy and the EU law - like
the fact that doping contravenes the principle of fairness in sport (anoth-
er subject of the EU policy), will not be analyzed further here, as it goes
beyond the scope of this abstract.

Position of the EU Commission on trade and trafficking in doping
substances
In the light of the described phenomena, the EC Commission, urged
by the European Parliament, published on the 11th July, 2007 a White
Book on Sport, and its accompanying document, Pierre du Cubertin
Action Plan, setting more concrete goals in EU anti-doping policy.

The Commission proposed - under Sec. 2.2 - to join forces in the fight
against doping, precising the role of the EU itself in this process and the
means to be undertaken on the EU level. 

First of all it must be stressed that the European Commission is not
striving for criminalization of the use of doping by an athlete himself/her-
self. Also the problem of possession for the personal use is not the sub-
ject of interest for the Commission. Therefore the Commission focus-
es on the criminalization of acts prevailing to the doping use, like pro-
duction, distribution and the widely understood traffic. 

What is more, the European Commission assumes that the problem
of doping in sport must be treated in a way similar to regular drug
abuse. Limitation of supply in forbidden substances can be achieved
through several means. One of them is, according to the White Book
provisions, strengthening of collaboration between law enforcement
agencies: border guards, customs, national and local police etc. on nation-
al and international level for the purpose of exchanging information on
trade and trafficking in doping. This kind of collaboration is legally
regulated only in some countries, like Spain, Italy, and France but on
international level there is a significant lack of any kind of such regula-
tion. In the Communication published in October 2011 the European
Commission pointed out that drug trafficking was one of the biggest
cross-border law enforcement challenges in the EU.

In order to fill this gap, the EC Commission proposed to involve
Interpol for cross-border doping cases. Such involvement should rely
on the collection and analysis of existing information on anabolic agents
abuse and trafficking. Interpol, the oldest International Police Office,
has signed, already 2006, an agreement of cooperation with WADA
(World Anti Doping Agency) in this regard. There is also an agree-
ment signed between Europol and Interpol on November 5, 2001. The
European Parliament in its Resolution on the White Paper on Sport of
14.4.2008 mentioned Europol’s proposed involvement in the fight against
illicit-drugs trafficking. The European Parliament stressed, quite right-
ly, that before developing new partnerships (between Interpol and the
EU) in the fight against doping, already existing networks (EU - Europol)
should be reinforced. The legal possibilities of the Europol involve-
ment will be depicted further in the abstract. 

The demand for substances having enhancing effects in sport may
be adequately diminished on the EU level by several means. One of
them is better education and information for athletes, delivered in the
form of special preventive programs, on the health risks connected with
the use of doping (White Paper on Sport Accompanying Document to
2.2). Not every athlete is conscious that the use of certain drugs may
even lead to death. There is a need to increase the accessibility and effec-
tiveness of such preventive campaigns. In particular special attention
should be paid to young athletes who are most at risk. Also better train-
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ing for doctors on doping substances and methods is necessary, so that
they may better understand the effects of doping on the human body.
In this context the educational strategies of the EU may, and should be
coordinated on the legal basis, which will be discussed later. 

Other means the European Commission declares in the White Book
on Sport that should be undertaken is support to the network of National
Anti Doping Organizations (NADOs). Such support may surely have
the form of financial and organizational help. It should be stressed that
NADOs have been established in the EU member states after year 2000,
as it turned out that the combat of doping within the private club sys-
tem cannot succeed. The declared goal of building up the network
was, in particular, to improve information-sharing and the coordina-
tion of the NADOs regarding EU-related issues. Coordination meas-
ures shall concern activities such as EU-wide campaigns in the field of
anti-doping during European championships, and other preventive
measures, such as educational campaigns in the Member States, and
research. 

The building up of the network of National Anti Doping
Organizations shall serve one more goal indicated in the White Book.
It will enable to develop a more coordinated approach to anti-doping
policy on the EU level and therefore strengthen the role of the EU with-
in World Anti Doping Agency structures. 

The problem of trade and trafficking in doping in national
legislations 
Over the past two decades a number of West European countries have
criminalized and penalized trade and traffic in doping substances and
introduced - separate from narcotics and pharmaceutical laws - special
legal acts which take into account the specificity of doping in sport.

Already a superficial analysis of national legislations depicts that crim-
inalization trends refer to actions such as: illegal production and distri-
bution of doping substances (Sweden, Denmark) administration of dop-
ing substances to an athlete by athlete’s related personnel (Spain), pos-
session of doping substances in significant amounts (Germany, Spain).
It must be stressed however, that there are remarkable regulatory differ-
ences within European national legal systems as far as the scope of crim-
inalized acts and the severity of sanctions are concerned. 

On the one hand there are Nordic countries with traditionally severe
and detailed laws on trade and trafficking with doping. Legally forbid-
den acts are there i.a.: production (Denmark and Finland), import and
export (Denmark), storage (Norway), offering for sale (Sweden), dis-
tribution, purchase and even simple possession of doping substances
(Denmark and Sweden). In this aspect Danish and Swedish anti-dop-
ing laws have been since the 1990-ties comparable to antinarcotics law. 

Traditionally strict criminal laws on trade and traffic in doping are
in force in Italy and France as well. Both systems sanction the illegal
trade and traffic with doping products with the imprisonment (Italy:
from 3 months to 3 years, France: up to five years) or with a relevant
penal fine, however for aggravating circumstances - as the participation
in an organized crime group for the purpose of doping trade more severe
sanctions are foreseen. 

The tendency to criminalize trade and trafficking in doping sub-

stances has recently been confirmed e.g. though changes in Spanish and
German legislations. Spanish law of 2005 prohibits e.g. the possession
of doping substances in order to release them to the market. In 2006

article 361 bis of the Spanish Penal Code introduced the criminal liabil-
ity of athlete’s related personnel for facilitation to use, offering for use
and administration of doping substance to an athlete. The time of impris-
onment ranges from 6 months to 2 years. German anti-doping law

prohibits, in article 2.3, the possession of not small amounts of doping
substances with the purpose to apply it to humans. The doping offences
are subject to sanctions ranging from one to three years of imprison-
ment. Additionally, similarly to French and Italian systems, Spanish
law introduced developed rules for the collaboration of different law
enforcement agencies in doping cases.

The polish Sports Law Act (2010) does not set any special criminal
rules on manufacturing of doping products. According to art. 43 pos-
session of a doping substance (art. 43 sec. 3) and administration of it to
an athlete in the context of sporting competition (art. 43.sec. 4.) as well
as placing a doping product on the market and participation in traffick-
ing of prohibited doping substances (art. 43. sec. 6) constitute a doping
offence subject to administrative sanction only. The Polish liberal leg-
islator limited the criminalization of trade and trafficking in doping just
to two cases: when doping is applied - in the context of a sporting com-
petition or in the process of preparing to it - to minors (art. 50 sec. 1)
and to those who are unconscious of the fact of being doped (art. 50 sec.
2). Sanctions to be imposed range from penal fine to limitation of free-
dom and imprisonment up to two years. Still in comparison to the other
European countries the envisaged criminalization of trade and traffick-
ing in doping in Poland must be evaluated as partial and limited.

The application of Lisbon Treaty provisions on trade and trafficking
in doping substances
Different areas of the EU law provide legal grounds for the Union’s action
in the area covered by the White Book on Sport in the field of anti-dop-
ing. The study should be started with the Lisbon Treaty provisions on
Sport. Article 165 (ex article 149 EC Treaty) of the Treaty on the
Functioning of the European Union (TFEU), precised the role of the
EU in the fight against doping in sports. In Section 2 it stipulates that
“Union action (in sport policy) shall be aimed at: (…) - developing the
European dimension in sport, by promoting fairness and openness in sport-
ing competitions and cooperation between bodies responsible for sports, and
by protecting the physical and moral integrity of sportsmen and sportswomen,
especially the youngest sportsmen and sportswomen…”. Notwithstanding
the acknowledgement of EU competence as regards to anti-doping pol-
icy, art. 165 of the Treaty does not provide the EU with a mandate to act
in any binding way towards the member states. In other words, the role
of the EU stays clearly supportive and coordinative, completing meas-
ures taken on national or international level. Moreover, any harmoniza-
tion of laws and regulations of a member state is explicitly excluded as
the only legal instrument stipulated by art. 165 is the Council’s recom-
mendation. Consequently it cannot be treated as a possible legal basis
for future criminalization of trade and trafficking with doping.

In spite of its general nature, art. 165 TFEU may have some practical
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importance for the development of EU anti-doping policy. It consti-
tutes a legal basis for the subsidiary role which the EU should play in
this area. Accordingly, recommendations issued on the basis of art. 165

may suggest to law enforcement agencies operating in the member states
a desired course of action in anti-doping policy. Programs aimed at net-
working, training courses for law enforcement officers, and EU-wide
anti-doping preventive-measures campaigns, may coordinate efforts
taken by the member states. It seems that the sharing of information,
the exchange of resources and best practices between different bodies
involved in anti-doping, may be achieved by legally non-binding acts
like recommendations or resolutions. For instance, also in the field of
general drug abuse, the cooperation between customs and police is reg-
ulated on EU level by the Council Resolution of 29 November 1996.

Another legal basis which must be analyzed as regards criminaliza-
tion of trade and trafficking in doping is article 168 TFEU (former arti-
cle 152 EC Treaty), according to which Community action is directed
towards improving public health and obviating sources of danger to
health. According to article 168 TFEU a high level of human health pro-
tection shall be ensured in the definition and implementation of all
Union policies and activities. The Community complements member
states’ action in reducing drugs-related health damage, including infor-
mation and prevention as well as by adopting incentive measures for
cooperation between member states. It should be noted in this context
that Union’s legislative competence set out in art. 168 sec. 4 c excludes
for now any harmonization of national laws in the member states. The
legal measures introduced on this basis include mostly decisions aimed
at establishing programs on protection and improvement of human
health. The establishment of liability for actions such as possession
of doping substance or administration of it to an athlete, in a legally
binding act (decision) issued on the basis of art. 168 cannot be exclud-
ed entirely, however, it remains questionable as no such action has been
performed so far. Moreover, in the field of public health the Council
may also adopt recommendations for the purposes set like the sharing
of information between relevant law enforcement agencies and sports
entities on doping. As doping in sport poses a threat to public health,
special programs may also be included in the Union’s Public Health pro-
tection policy. 

As next, provisions which regulate the functioning of the internal mar-
ket in the EU should be taken into account as future legal basis for the
regulation on trade and trafficking in doping. According to article 114
TFEU (former Art. 95 EC Treaty) the Council adopts measures for the
approximation of provisions laid down by law, regulation or adminis-
trative action in member states which have as their object the establish-
ment and functioning of the internal market. Like in the field of nar-
cotics, trade and trafficking in doping substances affect the internal mar-
ket. The harmonization of measures for controlling the manufacturing
and placing on the market of certain chemical substances frequently
used in the production of illicit doping drugs is therefore possible on
the basis of article 114 of the Treaty. As for secondary EC law, relevant

questions are raised by the narcotics Council Regulation 273/2004 of
11.02.2004. It contains rules on licensing, labelling and customer dec-
laration on the use of the purchased substances which are listed in the
annex. Similarly, external aspects of the imports of the drug precursors
are covered by Council Regulation 111/2005 of 22.12.2004, laying down
rules for the monitoring of trade between the Community and third
countries. The Regulation requires all importers of drug precursors to
be licensed and to label and properly document the import of these sub-
stances. The member states have been committed to bring legal pro-
ceedings against anyone infringing rules laid down in the Councils reg-
ulation. Relevant legal action in relation to substances having a perform-
ance-enhancing effect in sport, which may conditionally be found in
legal trade but do not belong to the group covered by the afore men-
tioned regulations of the Council, seems possible and desired.

Regarding criminal aspects of drug trafficking, attention should be
paid to art. 83 et sqq. of the European Union Treaty. According to the
Treaty (art. 29) one of the EU objectives is the combat of illicit drug
trafficking through approximation, where necessary, of rules on crimi-
nal matters in the member states. The Lisbon Treaty defines drug traf-
ficking as one of the “particularly serious crimes with a cross border
dimension”, which justify the adoption of directives establishing min-
imum rules. The currently applicable secondary legal act is the Council
Framework Decision 2004/757/JAI of 25th October 2004, on the estab-
lishment of minimum rules relating to drug trafficking. The purpose
of this Framework Decision was to combat drug trafficking so as to limit
the supply and consumption of drugs. It laid down minimum rules to
be observed by member states. The text begins with a list of punishable
acts relating to drug trafficking. It obliged member states to take meas-
ures against natural persons involved in such trafficking. Finally, it laid
down minimum penalties for acts linked to drug trafficking, including
production, manufacture, extraction, sale, transport, importation and
exportation. Possession and purchase with a view to engage in activities
linked with drug trafficking were also taken into account. Nevertheless
the Commission’s assessment of the implementation of the Framework
Decision has shown that this instrument has scarcely led to any approx-
imation of national measures in the fight against drug trafficking.

With regard to the subject of this paper it should be noted that the
Commission’s Communication proposing the Framework Decision
2004/757/JAI made a clear distinction between the transfer of drugs for
profit which would constitute drug trafficking, and the transfer of drugs
other than for profit, which would be treated in the same way as action
deemed to constitute personal consumption. The scope of the frame-
work decision should exclude (i) simple users who illegally produce,
acquire and/or possess narcotics for personal use and (ii) users who sell
narcotics without the intention of making a profit (for example, some-
one who passes on narcotics to their friends without making a profit).
It can be assumed that the new EU legislation on this subject shall main-
tain the aforementioned principles.

Coming back to the question of fighting doping in sport, the next step
is to decide whether legally binding action in this field - similar to the
action taken by the EU in relation to narcotics - is possible on the basis
of the reformed TFEU. Trade with substances having a doping effect is,
however, not mentioned in article 83 TFEU - just general illicit drugs
trafficking. In order to include trafficking in doping substances into the
scope of EU legal responsibility, the Council would apparently have to
adopt a decision identifying those areas of crime. It shall, according to
art. 83, act unanimously after obtaining the consent of the European
Parliament. If so, on a European level, the trading and trafficking in for-
bidden doping substances might be combated by issuing binding acts
harmonizing criminal sanctions. 

The changes introduced by the TFEU (new Title V - Article 67) may
facilitate the combat of trade and trafficking of doping substances by
giving the European police greater competence in this area. According
to Art. 88 TFEU Europol’s mission has been to facilitate the coopera-
tion between police forces from different member states in combating
particular serious crime. For now however, as we may assume, trade and
trafficking in doping is explicitly not included in the list of serious crimes
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falling into the competence of Europol. Only trade with narcotics is
mentioned. So only if the Council adopts unanimously an appropriate
regulation extending the competence of Europol relevant action would
be possible. 

Conclusions
As shown, the increased problem of trade and trafficking in doping

substances has entailed the criminalization trends in some member states
of the EU and lead to emergence of the political will to tackle this phe-
nomenon on a common basis within the EU. The commitments laid
down in the White Book on Sport by European Commission; seem to
show the direction taken by the EU. However, as the already cited
Slovenian Minister of Sport stated: “a lot more work had to be done”.
The approximation of laws in the member states can be, in the context
of the trade and trafficking in doping substances, achieved in several
aspects. Bearing in mind that there are no legal instruments in European
Union law enabling criminalization of doping act as such, what exact-
ly, on the basis of the commitments made by the European Commission,
and within the available legal framework of the treaty, can be expected? 

In the areas concerning internal market - like production, trade and
trafficking with doping substances and its precursors which can be avail-
able in controlled trade - member states can be obliged by a EU legal
act to provide internal administrative provisions regulating the market
(e.g. by licensing) and to adequately establish sanctions for infringe-

ment of the domestic law, as it has been done in relation to narcotics.
Furthermore the EU may take advantage of its competences in the

field of protection of public health and issue legally binding act obligat-
ing its member states to prohibit and sanction trafficking offences and
acts preparatory to the illicit drug use in sport. If countries are allowed
to determine the type of penalty the approximation of laws has only a
partial character, so that the prohibition to issue harmonization meas-
ures on the basis of article 168 TFEU could be avoided. 

Establishment of minimum rules (sanctions) relating to offences in
trafficking of doping substances on EU level within the Chapter VI of
the European Union Treaty (art. 83 TFEU) seems to be much more com-
plex, as it would require the legal acknowledgement of trafficking in
doping as criminal offence on EU level. This would further enable the
criminalization and harmonization of laws proposed by the European
Commission and cause the existing differences between member states
to diminish. 

Much more likely for the time being is that the European Commission,
using the opportunities provided by the Lisbon Treaty, will present
stronger and more effective legislative proposals referring to general illic-
it drug trafficking. This would apply to significant amount of illicit drugs
which are in the same time banned as substances having performance
enhancing effect in sport. 
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