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1. Introduction
A world-class swimmer is advised by her coach to take a nutritional

supplement.  In order to ensure that the supplement does not contain
any banned substances, the swimmer exercises the due diligence of con-
tacting the manufacturer, the distributor, and the national governing
body for her sport.  The supplement becomes contaminated and the
swimmer loses the opportunity to participate in the upcoming Olympic
Games that will be held within the next couple of months.  Nonetheless,
the swimmer is also prohibited in participating in the following Olympic
Games which will be held four years later.  In another case, an elite track
athlete purchases a product at a convenience store, which ends up con-
taining a prohibited substance.  The athlete cooperates in the hearing
process regarding his doping offense, even making an embarrassing
admission about the substance that he has taken.  While this athlete’s
suspension is reduced from that of the standard two-year suspension
and it is determined that he acted with No Significant Fault or Negligence,
the athlete is still required to miss the next Olympic Games that will
take place after he has completed his suspension.  These are two exam-
ples of athletes whose inadvertent acts of doping would have caused
them to miss out on their Olympic dreams had the IOC’s Osaka Rule
been applied to their situation.  The Osaka Rule prohibited any athlete
with a doping suspension of greater than six months from competing
in the next Olympic Games, even for cases where the athlete’s suspen-
sion has already been completed. In October of 2011, the Court of
Arbitration for Sport (CAS) invalidated the Osaka Rule which prevent-
ed athletes who committed a doping offence inadvertently from receiv-
ing disproportionately harsh consequences relative to their violation.

The first part of this article will describe the background relating to
the Osaka Rule.  The second part article will describe the system in place
to prevent doping.  The third part will discuss the principle of propor-
tionality. First, the history of the principle in CAS jurisprudence will
be discussed through a description of important cases. Second, the
importance of proportionality will be explained.   The fourth part will
describe the three cases dealing with the Osaka rule as well as the impact
of these cases on the Olympic World.

2. Background Relating to the Osaka Rule
Rule 45 of the Olympic Charter was approved as the Athlete’s Code in
1988 to replace Rule 26, the previous rule that defined Olympic eligi-
bility. As late as 2003, it was known as the Eligibility Code and only
required athletes to follow the rules of their International Federation
and the Olympic Charter, to respect and follow all areas of the World
Anti-Doping Code (WADC), and to respect the spirit of non-violence
and fair play, including on the athletic field. At the time, it did not
provide the IOC with any ability to limit an athlete’s participation as
long as the athlete met the requirements of his or her respective
International Federation and was entered by his or her National Olympic
Committee.

In December 2001, the bobsleigh athlete Sandis Prusis tested posi-
tive for the prohibited substance nandrolone. Prusis believed that his
contamination came from a food supplement that, according to the sell-

er, did not contain any banned substances. After having the supple-
ment tested, it was confirmed that the substance contained nandrolone
metabolites. Following this, the Fédération Internationale de Bobsleigh
et de Tobogganing (FIBT) suspended Prusis for three months, retroac-
tively starting the suspension on November 9, 2001. This allowed for
the suspension to be finished before the start of the 2002 Winter
Olympic Games. The FIBT stated that this sanction, as well as its early
start date, was ‘fair and just’ in light of the Olympic Movement Anti-
Doping Code and the case’s exceptional circumstances. Upon inquir-
ing with the Organizing Committee for the XIX Olympic Winter Games
in Salt Lake City, the Latvian Olympic Committee confirmed that it
was okay for Prusis to move into the Olympic Village prior to the end
of his suspension.

The IOC believed that the retroactive start of the suspension was
“carved out” so that the suspension would be finished in time for Prusis
to compete in the Olympics. Consequently, the IOC decided not to
accept Prusis as an athlete in the Olympics, to withdraw his Accreditation
Card, and to ask him to leave the Olympic Village. Prusis took his
case to the CAS ad hoc Division.

The CAS panel hearing the case described the importance of provid-
ing International Federations with autonomy. Because neither the
Olympic Charter nor the FIBT mentioned anything giving the IOC
the authority to become involved with the FIBT’s disciplinary proceed-
ings, athletes had an expectation to be able to participate following the
end of their punishment. The panel went on to explain that the IOC
could amend the Olympic Charter to allow it to intervene.

Additionally, the panel recommended a set-up where either the IOC or
World Anti-Doping Agency (WADA) could appeal an International
Federation’s doping decision to an independent body, and mentioned
that it believed that this type of a system would not harm an International
Federation’s autonomy. This type of system seems to exist under the
current anti-doping rules; WADA can appeal all doping cases to CAS
for organizations which have adopted the WADC.

The IOC claimed that it had the right to become involved with
Prusis’s case based upon Rule 49 of the Olympic Charter. This rule
gave the IOC Executive Board the ‘right of final acceptance of entries.’

The panel did not find this to be a sufficient basis for the IOC’s action.

While the IOC classified its action as ‘purely administrative,’ the panel
determined that any decision impacting an athlete’s expectation that he
or she was allowed to enter the Olympics would risk constituting dou-
ble jeopardy.

In 2004, Rule 45 of the Olympic Charter was revised to include the
phrasing ‘any entry is subject to acceptance by the IOC, which may at
its discretion, at any time, refuse any entry, without indication or
grounds.  Nobody is entitled to any right of any kind to participate in
the Olympic Games.’ This Charter revision addressed the Prusis panel’s
concern and gave the IOC the ability to prevent athletes from partici-
pating in the Olympic Games.  This phrase has remained a part of the
Olympic Charter.

During the 2007 world athletics championships in Osaka, Jacques
Rogge, the President of the IOC, proposed the Osaka Rule. The IOC
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executive board introduced this rule at its meeting in June 2008 and
issued a letter describing the rule to the National Olympic Committees.

Under this rule, any athlete receiving a suspension related to doping
that lasted longer than six months was prohibited from participating in
the next Olympic Games.

Since the organization has no disciplinary authority over athletes who
might compete in the Olympic Games in the future, the IOC has
claimed that the rule is not a sanction, but an eligibility rule. According
to supporters of the IOC’s argument, the purpose of the rule was to pro-
tect the reputation, image, and prestige of the Olympics, not to penal-
ize. Additionally, the rule was placed under the ‘Participation in the
Olympic Games’ section of the Olympic Charter, instead of the
‘Sanctions and Measures’ section.

While CAS precedent is inconsistent regarding the disciplinary nature
of the rule, most cases appear to support the rule falls on the discipli-
nary side.  In the case Sport Lisboa e Benifca Futebol SAD v. UEFA & FC
Porto Futebol SAD, CAS determined that there was a disciplinary ele-
ment in rules prohibiting clubs, who violated UEFA’s values, from par-
ticipating in the Champion’s League. Similarly, in the case Advisory
Opinion IAAF, the European Athletics Association set up rules prohibit-
ing athletes, who had received at least a two year suspension, from par-
ticipating in the European Athletics Championships following the end
of their suspension. The International Association of Athletic
Federations (IAAF) requested an advisory opinion and the CAS panel
hearing the case determined that the rule was a penalty instead of an
entry rule and that it violated the EAA’s obligation to comply with the
WADC. Additionally, in the case RFEC & Alejandro Valverde v. UCI,
the panel mentioned that eligibility rules generally do not penalize ath-
letes for their undesirable behavior. In contrast to the holdings of the
other cases, CAS issued an advisory opinion, at the IOC’s request,
describing the Osaka Rule as an eligibility rule.

3. The Need for Strict, Uniform Anti-Doping Rules
Rule 45 was passed with the noble intention of strengthening the fight
against doping.  Strict, unilaterally implemented rules are necessary in
the fight against doping, which will likely need to continue for as long
as sport exists. Without this type of anti-doping regime, Olympic
sports could look like some American professional sports, where dop-
ing is common enough that the practice is almost expected by the pub-
lic. Historians believe that doping dates back to the ancient Olympic

Games in Greece where athletes would use ointments, teas, and any-
thing else that might help their performance. During the 1950s, dop-
ing became a major issue for the modern Olympic Games, which led
to the establishment of the IOC Medical Commission. Following
this, a variety of organizations took on the role of regulating doping in
international sport, with each organization having its own rules relat-
ed to banned substances and penalties. This brought about a period
of chaos and confusion which illustrated the need to standardize the
doping rules. Widespread doping during the 1998 Tour de France fur-
ther made the need for a new anti-doping regime clear. In 1999, the
IOC held the World Conference on Doping in Sport at which the need
for an independent agency dealing with doping was identified. WADA
was founded in November of 1999.

Upon its founding, one of WADA’s main priorities was harmonizing
the various anti-doping policies. The organization held the World
Conference on Doping in Sport in March of 2003 and the WADC went
into effect in January 2004. The WADC is important because it binds
all signatories to the same penalties for doping, procedures, and pro-
hibited substance lists.  The IOC amended the Olympic Charter in 2003

to make a sport’s continued participation in the Olympic Games con-
tingent upon an international federation’s ratification of the WADC.

Additionally, the Olympic Charter requires National Olympic
Committees to abide by the WADC, makes compliance with the WADC
a condition for the IOC’s recognition of an International Federation,
and states that ‘The World Anti-Doping Code is mandatory for the
whole Olympic Movement.’ The WADC was revised in 2009.
However, it continues to act as a uniform set of rules for the entire
Olympic movement.

4. The Prescribed Penalties for Doping Under the World Anti-Doping
Code
The standard penalty for a first doping offence under the WADC is a
two year suspension, while a lifetime ban serves as the standard penal-
ty for an athlete’s second offence. An athlete engaged in inadvertent
doping, can have his or her sentence reduced in some cases. .  Article
10.5.1 of the WADC describes the category of No Fault or Negligence.

An athlete whose case falls into this category does not receive a suspen-
sion and does not have the case count as a first offence if the athlete
commits a future doping offence. An athlete whose case falls into this
category is considered completely free from blame. Cases fall into this
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category when “the athlete could not, even with the exercise of the utmost
caution, reasonably have suspected, that he had been administered a
prohibited substance.” It is extremely difficult for athletes to demon-
strate this.  Athletes are required to establish how the prohibited sub-
stance entered their system in order for their case to fall into this cate-
gory, e.g. as a result of sabotage by an opponent. However, sabotage
by a member of the athlete’s inner circle is specifically excluded from
this category. Additionally, other common reasons for accidental dop-
ing, such as mislabeled or contaminated nutrition supplements, are also
specifically listed as insufficient grounds for  an athlete’s case to fall into
this category.

From the start of the WADC until 2005, no athlete was successful in
having his or her case established to fall into the No Fault or Negligence
category. The first case where an athlete received a reduced sentence
under this category was the ATP Anti-Doping Tribunal case Appeal of
Todd Perry in 2006. In this case, a tournament doctor refilled the ath-
lete’s inhaler without his knowledge. Even though Perry was not found
to be at fault, the panel hearing his case allowed a reprimand to remain
in his record. Other successful cases include Pobyedonostev v./IIHF,
where an athlete who was unconscious in the hospital was given a pro-
hibited substance, and Adams v./ Canadian Centre for Ethics in Sport,
where an athlete was assaulted and forced to ingest a prohibited sub-
stance without providing his consent. In Adams, the athlete used a
catheter to urinate after he was forced to ingest the cocaine and used
the same catheter to take a drug test, causing the athlete’s urine sample
to include a prohibited substance.

It is likely a bit easier for an athlete’s case to fall into the No Fault or
Negligence category following the case ITF v./ Gasquet. The profes-
sional tennis player Richard Gasquet went to Miami to play in the Sony
Ericsson ATP tournament. After having an MRI scan of his injured
shoulders and learning from his doctor about significant inflammation,
Gasquet decided to withdraw from the tournament. Because he was
not scheduled to play right away, Gasquet decided to wait until the next
day to formally withdraw from the tournament, which would include
submitting to doping control. That night, Gasquet met a woman at
a restaurant. The couple, along with others in their party, went to the
night club “Set” later in the night, where the DJ invited them to his
table and Gasquet drank apple juice that came from an open topped
jug. The couple kissed each other later that night and Gasquet for-
mally withdrew from the tournament the next day. Gasquet’s urine
sample was found to contain benzoylecgonine, a metabolite of cocaine,
which resulted in his being charged with a doping offence.

It was determined that kissing the woman was the most likely cause
of Gasquet’s contamination.  Because Gasquet’s test showed that he was
only contaminated with a miniscule amount of cocaine, recreational
use was determined to be unlikely. This also ruled out the likeliness
of his drink being deliberately spiked. Additionally, the woman was
a regular cocaine user in the past and it was noted that she had spent a
lot of time that night in the restroom. Given these facts, the panel
determined Gasquet was likely contaminated from kissing the woman.
Because rule 3.1 of the WADC describes that “the standard of proof shall
be by a balance of probability,” the panel was correct in assuming that
this was Gasquet’s source of contamination.

Accordingly, the panel found that Gasquet’s case fell into the catego-

ry of No Fault or Negligence.  The panel decided not to take account of
the lack of caution that Gasquet exercised earlier during the evening,
such as drinking apple juice from an open container, and determined
that only the facts directly related to the kissing was relevant. Had the
panel looked at the entire situation when deciding whether Gasquet exer-
cised the required amount of caution, it would have likely found that
Gasquet did not act with No Fault or Negligence. By narrowing the cir-
cumstances, however, the panel was able to find that Gasquet did not act
with fault.  This sets precedent for CAS to only consider the facts that
directly relate to the cause of an athlete’s contamination when determin-
ing whether a case falls into the No Fault or Negligence category.

In determining whether Gasquet acted with the utmost caution, the
panel cited the case FIFA & WADA.  In this CAS advisory opinion, the
tribunal stated that ‘the endeavours to defeat doping should not lead to
unrealistic and impractical expectations the athletes have to come up
with.’ The CAS panel hearing Gasquet’s case determined that he did
not have any constructive knowledge that kissing the woman would
contaminate him.  The couple first met at a restaurant: he did not have
any information about the woman’s history with the substance and did
not see anyone using the substance during the night of his contamina-
tion. As the panel needed to have experts conduct research to deter-
mine whether one could become contaminated of cocaine through kiss-
ing someone, it did not believe that Gasquet should have been aware of
this possibility. The panel determined that imposing ‘an obligation
on an athlete not to go out to a restaurant where he might meet an attrac-
tive stranger whom he might later be tempted to kiss’ would be impos-
ing the type of ‘unrealistic and impractical expectations’ that the panel
in FIFA & WADA stated should not be placed on athletes. This set
forth the precedent of not allowing ‘unrealistic and impractical expec-
tations’ to be placed on an athlete when determining whether he or she
has acted with No Fault or Negligence.

An athlete whose case does not fall into the No Fault or Negligence
category may argue that it falls into the No Significant Fault or Negligence
category of the WADC.  If applicable, the athlete can have his or her
suspension reduced to up to half of the normal suspension period. 

Athletes who would normally receive a lifetime ban for their offence
can have their suspension reduced to no fewer than eight years under
this category. As with cases of No Fault or Negligence, athletes are
required to establish how the prohibited substance entered their body.

An example of a case that was classified to fall into the No Significant
Fault or Negligence category is Squizzato v./FINA, where the athlete
received a cream to fight a skin infection that contained a prohibited
substance. While the panel hearing the case did not find that the ath-
lete executed complete diligence, it was determined that she acted with-
out significant fault.

Most cases do not fall into either the No Fault or Negligence or the No
Significant Fault or Negligence category and result in the athlete receiv-
ing the regular suspension prescribed by the WADC. Even in cases
where the arbitrators acknowledged that the standard penalty is harsh
for the athlete’s situation of accidental doping, it was nonetheless decid-
ed to apply the standard penalty.
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5. CAS and the Principle of Proportionality

5.1 The History of Proportionality
CAS has a long history of using proportionality as one of the main prin-
ciples for resolving disputes.  The first case in which CAS applied this
principle is NWBA v./ IPC. In this case, a wheelchair basketball ath-
lete suffered an injury that aggravated his nerve pain and caused him
difficulty in sleeping. The athlete was given a drug that was not on
the banned substance list, but did contain a banned component. It
caused the athlete to test positive. The CAS panel acknowledged that
the proportionality principle should be considered.  However, it found
that the penalty for this case, the athlete’s loss of a gold medal, was pro-
portionate, thus not establishing a firm precedent.

In the case C. v./ FINA, CAS established precedent for using the prin-
ciple of proportionality to adjust a penalty from what was prescribed
by the rules.  In this case, a swimmer’s coach admitted that he had mis-
takenly given her a capsule containing a banned substance. Under the
FINA medical rules, which were the doping rules that applied at the
time, a mandatory two-year suspension was required. The CAS panel
deciding the case determined that although the athlete was at-fault, the
two-year suspension did not fall in-line with the principle of propor-
tionality.

The start of the new anti-doping regime under the WADC raised
questions about how CAS would apply the principle of proportionali-
ty.  Professor Richard McLaren wrote ‘that the introduction of the
WADA Code will eliminate the application of the doctrine of propor-
tionality in future cases, except as provided for in the WADA Code
itself.’ Similarly, in the case IAAF v./ ÖLV & Elmar Lichtenegger, the
panel hearing the case claimed that ‘the doctrine of proportionality was
incorporated into the WADA Code.’ This can be perceived as true in
some instances as it is possible that under the WADC, the athlete in C.
v./ FINA might have had her case fall under the No Significant Fault or
Negligence category.  Nonetheless, there situations have come about for
which the sanctions under the WADC have not been proportionate as
applied to an athlete’s case.  One example is the case Puerta v./ ITF, in
which the panel set a precedent that the principles of proportionality
can allow for a penalty outside of the WADC.

In Puerta v./ITF, the tennis player Mariano Puerta drank from a water
cup that looked similar to his wife’s water cup shortly before a match.

After Puerta left the cafeteria to get prepared to play, his wife moved to
the place where Puerta had been sitting and put drops of Effortil, a med-
icine for menstrual issues that she was taking, into her glass and left to
use the restroom. Puerta returned after learning that his match’s start
was going to be delayed and accidentally drank water from his wife’s
cup. After testing positive for a miniscule amount of efetiline, he was
able to establish that most likely, his wife’s water cup was the source of
his contamination.

Puerta’s case was first heard by the ITF Anti-Doping Tribunal.  Puerta
tried to have his case fall into the No Fault or Negligence category, but
the panel determined that he could have exercised more caution, espe-
cially since he was aware that his wife was using efetiline. The panel
found that Puerta did meet the criteria for his case to fall into the No
Significant Fault or Negligence category.

In 2003, Puerta was suspended for nine months after using the pro-
hibited substance clenbeuterol for an asthma attack even though he had
not received a therapeutic use exemption allowing him to use the sub-

stance. Because his doping was unintentional, Puerta’s suspension
was reduced from two years to nine months. Because Puerta’s 2005

case fell into the No Significant Fault or Negligence category, the ITF
Tribunal hearing the case reduced his suspension from a lifetime ban to
an eight year suspension. Following this, Puerta appealed the case to
CAS, which upheld the decision that his case fell into the No Significant
Fault or Negligence category. The panel took into account the fact
that Puerta became contaminated through ingesting water instead of a
nutritional supplement, the fact that he was unaware that his wife had
taken etifiline during the period that he was away, the fact that the
amount of etilefrine that he ingested was small enough that it could not
have provided him with any advantage, and the fact that in most
instances, it would be reasonable for Puerta to believe that his glass was
the one at the place where he had been sitting a few minutes earlier.

The CAS panel also agreed with the ITF Tribunal that violations that
occurred prior to the introduction of the WADC were to count as vio-
lations, thus meaning that this offence counted as Gasquet’s second dop-
ing violation.

Nevertheless, the panel stressed that because of Puerta’s age, an eight-
year suspension would effectively serve as a lifetime ban. The panel
found that at the age of 26, Puerta would likely be too old to play pro-
fessional tennis at the end of his eight year suspension. The panel
determined that this punishment was inconsistent with the principle of
proportionality and that it was not ‘necessary for there to be undeserv-
ing victims in the war against doping.’ The panel believed that there
was a lacuna between the No Fault or Negligence and the No Significant
Fault or Negligence categories which was to be filled by ‘applying the
overarching principle of justice and proportionality on which all sys-
tems of law, and the WADC itself, is based.’ Consequently, the panel
reduced Puerta’s suspension to two years following the date of his failed
drug test.

This provided precedential value for CAS to continuing applying the
principle of proportionality following the introduction of the WADC.
It is likely that most athletes whose case falls into the No Significant
Fault or Negligence category close to their retirement will be able to cite
Puerta as precedent to have their suspension reduced.

In their opinion, the arbitrators deciding Puerta wrote that they hoped
that the lacuna in Puerta would ‘be filled when the WADC is revised in
the light of experience in 2007.’ Many of the arbitrators’ wishes were
fulfilled when the 2009 WADC was released. Some of the changes to
the code brought it more in line with the principle of proportionality.
Article 10.7 of the 2009 WADC makes the penalty for second doping
offences vary based upon an athlete’s first offence, which is illustrated
by a rubric. Most of the categories listed in the rubric provide a range
for suspensions, which give the arbitrators more discretion for what
penalty to give an athlete.

Additionally, the 2009 WADC allows more athletes to have their sus-
pensions reduced for accidentally taking a Specified Substance.  Athletes
whose accidental doping results from taking a specified substance can
have their penalty reduced. These substances ‘are particularly suscepti-
ble to unintentional anti-doping rules violations because of their gen-
eral availability in medicinal products or which are less likely to be suc-
cessfully abused as doping agents.’ The 2003 WADC put Specified
Substances into a narrow category, which excluded most ordinary dop-
ing offences. Under the 2009 WADC, the Specified Substances cat-
egory includes all substances ‘excluding substances in the classes of ana-

112 2012/1-2

87 McLaren, CAS Doping Jurisprudence:
What Can We Learn, 2006 INT’L

SPORTS L. REV. 4 (Feb. 2006).

88 National Wheelchair Basketball

Association (WNBA) v./ International

Paralympic Committee (IPC) (CAS

95/122).

89 Id.

90 Id.

91 C. v./ Federation Internationale de Nation

Amateur (FINA) (CAS 95/141).

92 Id.

93 Id.

94 McLaren, supra note 53 at 17.

95 Id. describing IAAF v./ ÖLV & Elmar
Lichtenegger (CAS 2004/A/624).

96 Mariano Puerta v./ International Tennis
Federation (CAS 2006/A/1025).

97 Id. at 4.5.

98 Id. at 4.6.

99 Id. at 5.1

100 Id. at ¶5.5.

101 Decision in the Case of Mariano Puerta
(International tennis Federation
Tribunal), ¶5.13.

102 Puerta, supra note 93 at 3.

103 Id.

104 Id. at 37.

105 Puerta, supra note 93 at 28.

106 Id.

107 Id. at 28.

108 Id. at 36-37.

109 Id. at 37.

110 Gandert, supra note 37 citing Puerta,

supra note 93 at ¶ 11.7.14.

111 Id. at 39.

112 Id. at 43 and 41.

113 Daniel Gandert, Puerta:  Applying the
Principles of Proportionality to the World

Anti-Doping Code, SPORTS LAW:

15TH IASL CONGRESS PROCEED-

INGS (2010) at 50, edited by Jacek Foks,

Warsaw, 2010.

114 Puerta, supra note 93 at 39.

115 Gandert, supra note 113 at 51.

116 Id.

117 Id.

118 2003 World Anti-Doping Code, Article

10.3.

119 Gandert, supra note 113 at 51.  According

to Article 10.3 of the 2003 World Anti-

Doping Code, only substances specifical-



2012/1-2 113

bolic agents and hormones and those stimulants and hormone antago-
nists and modulators so identified on the “Prohibited List.”‘ This
change makes the Specified Substances category the new default cate-
gory for most cases of inadvertent doping. The minimum offence for
athletes who have their suspension reduced based upon taking a Specified
Substance is only a reprimand. This gives arbitrators a lot more flexibil-
ity for determining an athlete’s suspension for inadvertent doping.

As a result, most athletes who receive suspensions under the WADC for
inadvertent doping are now more likely to receive penalties that fit with
the principle of proportionality.

When applying the principle of proportionality in Puerta, one of the
factors that the CAS panel applied was the amount of time left in Puerta’s
career.  When the WADC was revised following the case, the drafters
included a comment stating that neither calendar timing nor the amount
of time left in an athlete’s career should be considered when reducing
an athlete’s suspension under either the No Fault or Negligence or No
Significant Fault or Negligence category. It appears that the arbitrators
disregarded this rule in the International Tennis Federation (ITF) Anti-
Doping Tribunal Case In the Matter of Richard Gasquet.

The ITF Tribunal hearing this case determined that Gasquet’s offense
fell into the No Significant Fault or Negligence category. According to
the 2009 WADC, an athlete whose first offence falls into this category
should have his or her suspension reduced from two years to one year.

Instead of following the prescribed penalty, the panel explained that
there was a lacuna in the rules, as there was in Puerta, and that an ath-
lete in these circumstances would not have been envisioned by the
WADC drafters. The panel accepted ‘the player’s submission that if
we were to impose a one year period if ineligibility, applying the rules
rigidly, we would be penalizing a person whom the rule was not intend-
ed to catch.’ It determined that based upon the way rankings work
in tennis, Gasquet’s being suspended for an entire year would likely pre-
vent him from being able to move back into the top rankings of the
sport. The panel’s penalty for Gasquet ended up being a suspension
for the time that he had already sat out, which allowed him to start play-
ing again immediately. Additionally, it determined that the minis-
cule amount of cocaine that Gasquet had ingested could not have helped
his performance in the tournaments that he played in Rome and
Barcelona prior to his learning that he had tested positive.  Because of
this, the panel decided that he would neither lose the ranking points
nor have to pay back the prize money for those tournaments.

This decision significantly strengthened the precedent of Puerta.  It
strengthens the doctrine of deviating from the prescribed penalty for
doping based upon the proportionality.  It also continues the doctrine
of showing ‘that there does not need to be innocent victims in the war
on doping.’ Unlike in Puerta, where shortening the athlete’s sentence
was the only thing that was done for proportionality, in Gasquet, the
panel also allowed the athlete to keep his ranking points and prize money
from other tournaments after his initial positive drug test. This pro-
vides precedential value for adjusting any part of an athlete’s sanction
when it is believed to be either unjust or disproportionate.  Additionally,
this case illustrates that there is still room for arbitrators to apply the
principle of proportionality outside of the WADC.

In Puerta, the CAS panel carefully to stated that ‘the circumstances

in which a tribunal might find that a gap or lacuna exists in the WADC
in relation to sanctions for a breach of its provisions will arise only very
rarely.’ One could easily interpret this language as providing a high
burden for attorneys planning to cite Puerta as precedent. However,
Gasquet illustrates that attorneys can now cite Puerta as precedent when-
ever the anti-doping rules would not provide for a proportionate out-
come.  Although the CAS panel reached a different outcome for
Gasquet’s case,  from what the ITF Tribunal panel had decided, it left
the ITF Tribunal’s decision untouched This means that the decision
and its reasoning remain valid precedent.

5.2 The Legal Requirement for Proportionality 
One reason that the tribunals hearing sports cases are concerned about
proportionality is because of Swiss law.  CAS, the IOC, and WADA are
all seated in Switzerland and the Code of Sports-related Arbitration
makes the Swiss Federal Tribunal the only judicial body that can review
its CAS awards. The Federal Code on Private International Law for
Switzerland makes the use of Swiss law the default and states that par-
ties are to use Swiss law unless there is another law that is applicable to
their contract. Additionally, it allows arbitration awards to be attacked
when they are determined to be incompatible with Swiss public poli-
cy. Based upon Articles 5 and 36 of the Swiss Federal Constitution,
proportionality is one of the main principles that governs Swiss admin-
istrative law. This means that CAS awards can be attacked if arbitra-
tors view them to go against the principle of proportionality.  However,
it is rare for parties to succeed at challenging CAS awards to the Swiss
Federal Tribunal. Even when parties succeed at their challenge, their
awards are remanded back to CAS.

6.  Cases under the Osaka Rule

6.1 Jessica Hardy’s Case
Had the case not been resolved in a manner outside of the sports arbi-
tration system, the precedents of Gasquet would have likely helped the
case of the world-class swimmer Jessica Hardy.  Hardy was advised by
her coach to take the AdvoCare nutritional supplement. She believed
that between eighty-five and ninety percent of elite swimmers were tak-
ing supplements. In order to exercise due diligence, she and her agent
contacted the supplement company, AdvoCare, and verified that the
supplements were uncontaminated. She also went to the company’s
website to make sure that the company was reputable, contacted other
elite athletes that were taking the substance, and contacted the supple-
ment’s distributor to further verify the safety of the product.

Additionally, Hardy made inquiries with her governing body, USA
Swimming, as well as the United States Olympic Committee (USOC)
and received additional assurances about AdvoCare’s being a safe com-
pany. Despite all of these measures, Hardy tested positive for the pro-
hibited substance. The AdvoCare supplements were determined to be
the most likely cause of Hardy’s contamination..

The North American CAS panel initially hearing Hardy’s case clas-
sified it into the No Significant Fault or Negligence category. As the
supplements were tested to contain clenbuterol, the panel determined
that Hardy had met the requisite burden of proof. Although Hardy
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was warned about taking nutritional supplements, the panel decided to
look at the totality of the situation, including the effort that Hardy put
into making sure that the product was safe. While the panel deter-
mined that Hardy could have taken even more steps to ensure that the
AdvoCare supplements were safe, it decided to reduce her suspension
to one year. This was the maximum reduction possible under the No
Significant Fault or Negligence category of the WADC at the time.

The panel then went on to consider the Osaka Rule and its impact
on Hardy’s eligibility. Because the rule would have prohibited any-
one with a suspension of over six months from competing in the next
Olympics, Hardy would not be eligible to compete in the 2012 Olympic
Games.  Since Hardy had already sat out of the 2008 Olympic Games
because of her offence, she argued that this was ‘shockingly dispropor-
tionate to her degree of fault’. The penalty would be excessive, abusive,
and contrary to Swiss law. She cited the case FIFA & WADA in explain-
ing that panels cannot impose penalties that are considered excessive
under Swiss law.Hardy further pointed out that the rule would also
prohibit her from competing to qualify for the Olympic Games.
TheUSA Swimming Standard Waiver and Release form requires ath-
letes to sign that they are ‘eligible and in good standing with the regu-
lations laid down by USA Swimming, the International Federation for
Amateur Swimming (FINA), and the International Olympic
Committee.’ Furthermore, USOC policies do not allow athletes who
are ineligible for competing in the Olympics to compete in the Olympic
trials.

The panel explained that the rule appeared to contradict Article 20.1
of the WADC, which describe the IOC’s rules and responsibilities.
While the IOC was not at the proceeding to argue its position, the organ-
ization is a WADC signatory. Additionally, it described how article
23.2.2 of the 2009 WADC specifically stated that ‘No additional provi-
sion may be added to a Signatory’s [such as the IOC] rules which change
the effect of the Articles enumerated in this article.’

While the panel viewed the penalty with the Osaka Rule factored in
as disproportionate, it decided to keep Hardy’s suspension at one year
and stated that it was not applying any rules other than the FINA
Doping Code (FINA DC). It further stated that reducing suspen-
sions so that they allow athletes to compete in the Olympics could bring
about the problems of causing all doping violations to be reduced to six
months. However, the panel decided to allow Hardy to apply for a
waiver to the IOC regarding the Osaka Rule, with the IOC having the
ability to appeal the case to CAS.

Following this, Hardy requested a waiver from the IOC which was
subsequently denied. Additionally, WADA appealed the North
American CAS decision to CAS. The CAS panel also found the case
to fit into the No Significant Fault or Negligence category and left Hardy’s
suspension at one year. The panel also stated that it could not fur-
ther reduce Hardy’s suspension to allow her to be eligible to compete
in the 2012 Olympic Games. In a manner similar to that of the North
American CAS panel that had previously heard the case, it stated that

it was bound by the FINA DC. The panel stressed that disregarding
the FINA DC provisions would be like rewriting the rules, for which
the panel has no authority. Also, the panel made the argument that
the Osaka Rule was only intended to affect elite athletes who have a
chance of qualifying for the Olympics. Because of this, it believed
that reducing the suspensions of elite athletes under the WADC, because
of how proportionality would work when the Osaka Rule is factored
in, would mean that these athletes would have lower sanctions than
lower level athletes (who are not likely to qualify for the Olympics). This
would effectively be unfair.

Hardy also requested a declaratory judgment from the panel that
would allow her to compete in the 2012 Olympic Games. However,
the panel determined that Hardy did not have a legal interest, which is
needed for declaratory relief to be granted. Additionally, it stated that
it did not believe Hardy would be helped by a declaratory judgment
since neither the USOC nor the IOC would be bound by it. The
panel went on to explain its position that the lawfulness of the Osaka
rule is more of an abstract question than an actual dispute concerning
the parties.

The panel’s refusal to provide declaratory judgment prevented Hardy
from having a forum to take her dispute.  Hardy would have been with-
out a legal interest regarding the outcome of the Osaka Rule part of her
case until she had qualified for the Olympic Games.  However, she was
unable to qualify for the Olympic Games because the rule made her
ineligible to participate in the Olympic trials.  This resulted in Hardy
being caught in a “Catch 22” type situation for which there was no way
for her to get relief.  It is likely that many other athletes would have been
caught in similar “Catch 22” situations had the Osaka Rule been allowed
to stay in force.

If Hardy had asked for the panel to allow her to continue to partici-
pate in USA Swimming events, it would have given her the needed eli-
gibility to qualify for the Olympics.  Once Hardy was qualified for the
Olympics, she would then have standing to request relief from the IOC
regarding the Osaka Rule. While this solution would have perhaps
helped Hardy’s case before CAS, it would have likely made things dif-
ficult for USA Swimming and the USOC.  It would be problematic for
these organizations to have an athlete qualify for the Olympics who
might later be found ineligible to participate.  Had Hardy qualified for
the Olympics but been denied entry because of an Osaka Rule decision
at the last minute, it would be too late for US Swimming to find a
replacement to fill Hardy’s spot.

In its explanation for why it did not allow proportionality to affect
the length of Hardy’s suspension, the panel cited Puerta.  While the
WADC has some flexibility to satisfy the proportionality principle, the
flexibility is limited to avoid situations that are at odds with the pur-
pose of applying a consistent anti-doping framework. However,
Hardy’s situation was unique enough that providing a different suspen-
sion from what was prescribed by the WADC, in order to achieve pro-
portionality, would not undermine with the anti-doping framework
more than the adjustments made in Puerta and Gasquet.  Despite Hardy’s
diligence in trying to make sure that her supplement was not contam-
inated, the rule would have required her to miss both the 2008 and the
2012 Olympic Games.  A decision could be tailored specifically to cases
holding this level of disproportionality, which would prevent the deci-
sion from going against the anti-doping framework.  Requiring Hardy
to receive the No Fault or Negligence penalty prescribed by the WADC
would have been as disproportionate as the suspensions that arbitrators
found to be problematic in Gasquet and Puerta.

One may also be able to apply Gasquet and factor in whether Hardy
was the type of athlete who the drafters of the Osaka Rule were intend-
ing to catch. However, one must be cautious in this approach.  The
drafters of the Osaka Rule likely did not envision someone in Hardy’s
situation being banned from two Olympic Games.  However, the rule
came from the IOC and it was the IOC who initially denied Hardy’s
waiver of the rule.

Additionally, there is the fact that Hardy became contaminated by
taking a nutrition supplement.  The WADC specifically warns athletes
about the possibility of supplements being contaminated. Athletes are
specifically warned about these supplements through other sources as
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well. Because of this, it is likely that the drafters of the rule might
not have been as sympathetic to athletes who become contaminated
through supplements as through other forms of inadvertent doping.
Supplements provide for an interesting predicament for athletes.  As
elite athletes try to do everything possible to remain on top of their
sport, they often feel that they need to take nutritional supplements.

Athletes can feel like they are at a disadvantage if they do not take a sup-
plement when their competitors are taking supplements.   Because the
supplements are not banned, this forces athletes to make a decision
regarding whether to take a substance which is needed to help one’s per-
formance and risk the possibility of contamination or to avoid taking
the supplement and not have the advantage that other athletes have
received.

While the CAS panel did not provide Hardy with any relief, it men-
tioned that it was not preventing Hardy from getting judicial relief in
the future. Hardy’s situation would have been the perfect test case
for finding the Osaka Rule to be disproportionate.  The case never went
any further, however. In April 2011, the IOC informed Hardy that it
was going to allow her to compete. The IOC decided that Hardy
could compete because the Osaka Rule came into effect close to the
time of Hardy’s inadvertent doping. Also, the IOC looked favorably
at the way Hardy withdrew from the 2008 Olympics while her case was
pending with the hope of being able to compete in the 2012 Olympics.

The IOC’s reasoning makes sense. It rewards Hardy for voluntarily sit-
ting out of the 2008 Olympics while her case was being heard and,pre-
vents the injustice of her having to miss two Olympics from occurring.
There has been criticism regarding the newness of the rule being the
basis for this outcome.  The international sports columnist Phillip Hersch
described the reasoning as ‘the IOC quietly decided likely ignorance of
the new law at that point was an excuse, and it cleared Hardy to com-
pete in London.’ However, the IOC’s reasoning makes sense regard-
ing the unique facts of her case.  Hardy tested positive on July 4, 2008.

Since clenbuterol will stay in an athlete’s system for up to 72 hours,
Hardy’s inadvertent use of the substance could have occurred at any
point starting on July 1. This was the first day that the rule was to take
effect and only 3 days after the rule was enacted. Because of the strong
consequences of the rule, it is fair that the IOC was lenient for an offence
that happened during a brief period before it was clear that everyone
involved in the Olympic movement was notified about the rule.

6.2 LaShawn Merritt’s Case
After Hardy’s case was resolved, there were still other cases of athletes
who were unable to compete in the 2012 Olympics because of the Osaka
Rule. Among these was LaShawn Merritt, another athlete for whom the
panel hearing his case believed that it fell into the No Significant Fault
or Negligence category.  After seeing commercials about the enhance-
ment product ExtenZe, Merritt decided to purchase the product at a 7
Eleven convenience store. It never crossed his mind that ExtenZe
might contain a steroid derivative and Merritt never looked at the label,
although he stated that he would not have known that the ingredients
were on the banned substance list had he looked at the label. Merritt
purchased the ExtenZe along with condoms and was not thinking about
track when he purchased the product. The 7 Eleven representative
who sold Merritt the condoms provided convincing testimony to sup-
port his statements and USADA agreed that ExtenZe was the cause for

Merritt’s positive tests. With USADA’s agreement upon the cause,
the panel determined that there was no dispute that this doping was
accidental. The panel also considered the fact that Merritt purchased
the ExtenZe from a 7 Eleven, instead of a vitamin supplement store,
since athletes have been warned about the potential dangers of vitamin
supplement stores, and the fact that the panel was not aware of specific
warnings about the type of product by which Merritt was contaminat-
ed. The panel also looked favourably upon Merritt’s willingness to
publicly confess to taking ExtenZe; the panel believed that this type of
confession was humiliating.

USADA had requested a two year suspension since Meritt had made
several purchases of ExtenZe. However, Merritt took the product
multiple times because USADA did not notify him when his first pos-
itive test occurred. The panel determined USADA did nothing wrong
by waiting to notify Merritt about his positive test.  However, it stated
that Merritt continued to take ExtenZe since he was not notified which
delayed the start of his suspension. After analyzing No Significant
Fault or Negligence precedents for which the athlete failed to read the
label of a product, Merritt’s case was classified as falling into the No
Significant Fault or Negligence category.  The panel decided to give Merritt
a 21 month suspension.

The panel went on to analyze the Osaka Rule’s effect on Merritt’s case.
Merritt made several arguments relating to this issue.  First, he argued
that because the IOC was a signatory to the WADC, it could not make
significant changes to the document. Second, he argued that his being
required to sit out of the Olympics in 2012 would go against the princi-
ple of proportionality, since it would in effect make the penalty for his
offence last longer than the two year maximum penalty for his offence
under the WADC, and thus would be inconsistent with Swiss law.

Merritt cited the case LG Munich Krabbe v. IAAF et al. to make the argu-
ment that ‘the maximum penalty applies to someone who intends to
cheat, not an accidental case.’ Therefore, with respect to an acciden-
tal case, a three year period of ineligibility would obviously fail to com-
ply with the principle of proportionality.” Third, Merritt stated that
if the Osaka Rule was applied to his case, the panel needed to either give
him a suspension that lasted for six months or less or to allow Merritt to
receive a waiver of the rule from the IOC while retaining jurisdiction for
the case. While Merritt’s points are correct, it is important to note
that even if the Osaka Rule was applied to Merritt’s case, it would not
result in a three year suspension.  A three year suspension would mean
that Merritt could not compete in any event during those three years.
The Osaka Rule would have only prevented Merritt from competing in
the Olympics following the end of his suspension and would have allowed
him to compete in other events in his sport.

Unlike the CAS Hardy panel, which did not believe that the IOC
would be bound by its judgment, the panel hearing Merritt determined
that it had jurisdiction to reach a decision regarding the Osaka Rule
issue.  The panel explained how Article 15.4.1 of the WADC required
all signatories to recognize the panel’s hearing results absent an appeal.

Since the IOC and USOC are both signatories of the WADC, they are
thus required to recognize the results of the North American CAS.  This
brings about questioning regarding the reason that the Hardy CAS panel
did not believe that the IOC and USOC would have been bound by its
decision.  One can speculate that had WADA not appealed Hardy’s case
and the North American CAS retained jurisdiction over it following the
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IOC’s denial of her request for an Osaka Rule waiver, the North
American CAS might have determined that the IOC and USOC were
required to allow her to compete.  One can also speculate over how CAS
would have handled a possible appeal of this issue.  The Merritt panel
described the scenario in Hardy as ‘biased and one sided’ since the IOC,
was able to appeal rules related to Olympic eligibility while Hardy was
unable to do so ‘because AAA decision was decided under FINA rules
the IOC Rule was not part of the AAA case and Hardy did not have the
right to join the IOC to her appeal.’ Since the panel believed that
the lack of symmetry went against justice and that the panel was required
to grant any relief within the scope of the parties’ agreement, the panel
believed that it had jurisdiction over all parties related to the Osaka Rule
part of the case.

The panel also explained how, if it did not provide Merritt with the
opportunity to challenge the “Osaka Rule,” he would likely have no
forum for which to take the issue.  It mentioned how a civil court would
be the only other place to which Merritt could take his issue, and this
was only if a civil court was willing to hear the case. Based upon the
Ted Stevens Amateur and Olympic Sports Act, it is unlikely that a US
Court would have jurisdiction over this case. Because of this, any
appeals would likely need to be to the Swiss Federal Tribunal for issues
relating to proportionality. The panel described how Article 8.1 of the
WADC provided athletes with the ‘right to respond to the asserted anti-
doping rule violation and resulting consequences’ and that the panel’s
not being able to hear the case would make this statement a lie.

The IOC refused to participate in the hearing after being invited by
the panel. Because of this, the panel drew an adverse inference relat-
ing to the Osaka Rule, as prescribed by Article 3.2.4 of the WADC before
analyzing the legality of the Osaka Rule as relating to Merritt’s case.

The panel then cited Hardy and its analysis to describe that as a signa-
tory of the WADC, it could not add penalties that altered the effect of
the WADC. Since the Osaka Rule would greatly add to the penalties
for many athletes beyond what was in the WADC, the rule was prohib-
ited based upon this analysis.

The panel also determined that Advisory Opinion IAAF followed the
same reasoning as Hardy and the facts of the case, in which the European
Athletic Championships was prohibited from preventing people with
doping offences that had expired prior to the event from entering, was
analogous to the Osaka Rule issue.

Another issue addressed by Merritt is that of ne bis in idem, which is
essentially that of double jeopardy.  The panel determined that the case
Prusis had already established that refusing to allow an athlete to enter
an event because of a suspension after it has expired constitutes double
jeopardy. This is interesting as it appears that the IOC had done exact-
ly what the Prusis panel had advised when it added to the Olympic
Charter that athletes do not have any expectation of participation in
the Olympics.

Double jeopardy is likely not the best argument against the Osaka
Rule. In the case Jessica Foschi v./ FINA, the swimmer Jessica Foschi
tested positive for a metabolite of the prohibited substance mes-
terolone. It remained a mystery how she was contaminated but the
US Swimming National Board of Review hearing the case gave Foschi
two years of probation, during which she would be required to receive
additional drug tests, and stated that she would be banned from swim-
ming for life if she received any future positive tests. Foschi appealed
her case to the US Swimming Board of Directors, as she was allowed
to do under the organization’s rules.  The board changed Foschi’s sanc-
tion from probation to a two year suspension.  However, the board
reduced Foschi’s sanction following the CAS decision Lehtinen v. FINA,
and changed her sanction back to those that the earlier panel had
imposed. Foschi appealed her case to the AAA which reversed her
sanctions, claiming that she was innocent and that the sanctions were
arbitrary and that they violated fundamental fairness since neither
Foschi nor anyone connected to her had any knowledge of how she
became contaminated. Following this, FINA determined that
Foschi’s violation was not handled in accordance with FINA rules.

Eventually, Foschi appealed the case to CAS.  The panel hearing her
case determined that while the FINA proceedings were for the same
set of facts as the US Swimming and AAA panel’s case, they are for dif-

ferent rules. This panel went on to state that this situation did not
constitute double jeopardy.

Based upon the precedent of Foschi, it seems that an athlete can be
sanctioned multiple times, but under different rules, for the same offence
and not have it constitute double jeopardy.  This falls in line with the
way the principle works in US criminal law. While double jeopardy is
prohibited by the US Constitution, both the state and the federal gov-
ernment can prosecute a criminal defendant for the same charge, since
they are considered separate sovereigns. Based upon this theory, the
IOC and the International Federation of every sport can be viewed as
separate sovereigns, with each being able to bring about its own charges.
In addition to a federation’s doping rules which govern the athlete dur-
ing the season, the IOC has its own doping rules for each Olympic
Games. Because of this, these rules and the Olympic Charter can be
considered a separate set of rules from those of International Federations
just as the Foschi panel determined that FINA and US Swimming had
separate sets of rules.

A counterargument against using Foschi as precedent that the Osaka
Rule does not constitute double jeopardy is the fact that all of the insti-
tutions involved in Osaka Rule cases are in effect using the same rules,
the WADC. While there may be differences in the labeling of the rules,
such as one institution labeling the rules as the FINA DC, the fact that
these institutions have ratified the WADC means that an argument can-
not be made that an athlete is being prosecuted under two separate sets
of rules.  If the Osaka Rule makes the Olympic rules substantially dif-
ferent enough for there to be two separate rules, then it brings back the
earlier argument that the rule is out of compliance with the WADC.

The Merrit panel also disagreed with the CAS advisory opinion that
found that the Osaka Rule did not constitute a penalty since it was an
eligibility rule. According to the panel, ‘if it looks like a duck, walks
like a duck and quacks like a duck, it’s a duck.’ The panel explained
how it believed that the opinion went against CAS precedents of Prusis
and Advisory Opinion IAAF and that Prusis was controlling precedent
for describing the rule as constituting double jeopardy. The panel
also explained how the IOC Advisory Opinion specifically stated that it
did not constitute legal precedent, meaning that it did not need to be
followed, and how the opinion made no reference to the WADC when
listing the applicable law for the case. As the IOC is required to abide
by the WADC, the panel determined that it prevents the IOC from
implementing policies that do not conform to the code.

As consequence of its findings, the Merritt panel stated that Merritt
was allowed to compete in all competitions held by signatories of the
WADC. Additionally, it prohibited the Osaka Rule from being used
to prevent Merritt from competing in either the Olympic Trials or the
Olympic Games.  The panel concluded its case by explaining that the
legality of the Osaka Rule needed to be resolved soon and that there
would likely be many issues for other athletes until this was resolved.

This indicated that while the panel exercised its discretion to allow
Merritt to compete in the Olympics, it did not believe that it would be
the final word on the issue.
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6.3 CAS Reaches Decision Regarding the Osaka Rule
The day before the IOC announced that it would allow Hardy to com-
pete, the IOC and USOC agreed to have CAS reach a decision regard-
ing the validity of the Osaka Rule. The panel hearing the case was
chaired by Richard McLaren, who was one of the arbitrators for the
Gasquet decision expanding the principle of proportionality. In addi-
tion to the arguments raised by the parties, the panel received amicus
briefs expressing support for the USOC’s position from nine national
anti-doping organizations, two national Olympic committees, three
national governing bodies for sport, and the Valparaiso Sports Law
Clinic. It is of interest that various national anti-doping agencies took
a position against the Osaka Rule since many of them, including
USADA, have a reputation for always taking a strict stance on doping.
Additionally, WADA submitted a brief that did not support either of
the parties but instead raised a couple of other issues with the rule.

First, it brought up that there is belief that many tribunals have been
looking for ways to reduce the suspensions of athletes to lesser than six
months in order to avoid triggering the Osaka rule. For these
instances, the rule would actually be unintentionally hurting the fight
against doping since it leads to shorter suspensions for athletes than
what they would have received if the rule was not in existence.  WADA
also mentioned that allowing athletes to have their suspension reduced
by providing information that would assist WADA, through article
10.5.3 of the WADC, is not as successful as WADA had expected that it
would be. WADA’s belief was that this might be in part because ath-
letes have chosen to litigate their case in hopes of receiving a sanction
of six months or less instead of cooperating, which would only reduce
the athlete’s suspension to six months in the most extreme cases. An
athlete who believes that his or her cooperation would only reduce his
or her sanction to one year may feel that he or she has no incentive to
cooperate if the athlete’s sole aim is to compete in the next Olympic
Games.

The panel hearing USOC determined that the Osaka Rule can be
characterized as a disciplinary sanction, not merely an eligibility meas-
ure. The IOC argued that athletes who are prohibited from partici-
pating in the Olympics can still participate in other competitions.

However, the panel described the Olympic Games as ‘the pinnacle of
success and the ultimate goal of athletic competition’ for many ath-
letes. The panel decided that because of this, prohibiting athletes
from participating in the Olympics after their suspension is complete
would provide additional penalties to the suspended athlete. Because
the athlete’s suspension comes from the WADC, this means that the
additional penalty is one which is above that of the WADC.  This state-
ment can also be applied to the principle of proportionality.  An athlete
who is forced to sit out for the next Olympics following a one year No
Significant Fault or Negligence suspension has an additional penalty that
is disproportionate to the athlete’s offence.

The IOC also argued that it did not have the jurisdiction to disci-
pline athletes prior to the Olympics and that because of this, the Osaka
Rule could not be of a disciplinary nature. However, the panel hear-
ing the case determined that when the rule prohibits an athlete from
participating in the Olympic Games, the rule becomes disciplinary and
can then be classified as a sanction. This analysis can be applied to
future instances related to other rules as it provides precedent that eli-
gibility standards become disciplinary whenever they take the effect of

disciplining an athlete, whether they are intended to or not.  The panel
went further in determining that rules that operate as both an eligibil-
ity rule and a sanction have elements of both, thus meaning that they
need to be treated as a disciplinary sanction.

The panel then determined that the Osaka Rule was not in compli-
ance with the WADC.  In reaching its decision, the panel cited Article
23.2.2 of the WADC, which prohibits signatories from bringing about
substantive changes to the WADC and states that ‘no additional provi-
sion may be added to a Signatory’s rules which change the effect of […]
the periods of Ineligibility provided for in Article 10 of the WADA
Code.’ Because the Osaka Rule provided for an additional ineligi-
bility period, the panel determined that the rule was out of compliance
with the WADC. The panel concluded that the Osaka Rule was
invalid and thus unenforceable.

While the panel found the Osaka Rule to be unenforceable, it men-
tioned that it could still be possible for the IOC to prevent athletes with
doping offences from entering the Olympics if it could get the WADC
amended. WADA had mentioned in its amicus brief that it will again
be reviewing the WADC in the near future and that additional sanc-
tions could be added to the code as long as they fall in-line with the
principle of proportionality. The USOC v. IOC panel explained that
if the WADC was amended to include the additional sanctions, the pro-
portionality issue would likely be decided by the first case related to the
amendment. However, it stated that there would no longer be any
double jeopardy issues if this were the case, since it would fall under a
single set of rules.

It was also brought to the panel’s attention that the Osaka Rule may
have gone against Article 23.6 of the WADC. This article describes
how the WADC is amended and the requirement for signatories to
incorporate the WADC into their rules. An argument could be made
that since the Osaka Rule provided for an additional penalty beyond
what is prescribed by the WADC, including it in an organization’s rules
means that the WADC is not adequately incorporated into the IOC’s
rules.  The USOC v. IOC panel decided not to reach a finding regard-
ing this issue since it had already found the Osaka Rule to be out of
compliance with the WADC. The panel also decided not to explore
any other issues related to Swiss law and the fundamental principles that
it requires.

6.4 The Effect of the CAS Decision on the Osaka Rule
The USOC v./ IOC decision will allow a significant number of athletes
to compete in the 2012 Olympics who would otherwise be prohibited
from doing so.  Just counting athletes from the US, this will remove the
prohibition on competing for at least 33 athletes. Similarly, the
International Association of Athletics Federations predicted that about
50 athletes for the sport of track and field will be affected by the ver-
dict.

Additionally, this precedent will likely help athletes with other dop-
ing bans. For example, in 2004, the Danish National Olympic
Committee adopted a rule that prohibited any athlete with a doping
suspension for greater than six months from participating in the next
Olympic Games. The ban was repealed following the CAS decision
regarding the Osaka Rule.  There are plans to reinstate the rule if the
IOC finds ‘“loopholes, interpretations” in the CAS decision,’ which
further indicates that this is related to the Osaka Rule decision.
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The evolution of sport as unifying social tool and an international com-
mercial force has caused many commentators to assert that participa-
tion in sport is a human right. This paper investigates this claim and
reviews legal instruments and decisions to determine whether a right to
sport can be considered to exist in law. This evidence is not conclusive
and the rhetoric of the transformative power of sport is not matched by
mainstream legal mechanisms to protect general access to sporting oppor-
tunities. A future right to participate in sport would be difficult to estab-
lish in mainstream law, but might be effectively progressed in a private
system of international sports law established by the rules of interna-
tional sporting organizations.

A  Introduction
‘I have always believed that sport is a right,
not a privilege’ Nelson Mandela 

It is the age of the ascendency of sport, where through the visual power
of mass media, sporting activities and events have developed unfore-
seen transformative powers and functions on the international stage.
Global fans follow sport with religious zeal and enormous personal ded-
ication. Behemoth sporting events such as the FIFA World Cup and the
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Another organization with its own anti-doping rules that provides
penalties beyond the scope of the WADC is the British Olympic
Association (BOA).   In 1992, the BOA introduced a rule prohibiting
any athlete from participating in the Olympics for life if the athlete has
been suspended for a doping offence. Travis Tygart, the Chief
Executive for the United States Anti-Doping Agency, found the rule to
be problematic, stating that it does not work for one country to have
increased sanctions when the rest the world does not have them. The
BOA has claimed that the bylaw is supported by WADA. However,
WADA has asked the BOA to review its rule following the USOC v.
IOC decision. According to Frederic Donze, WADA’s European
director, a lifetime ban for an athlete’s first doping offence would like-
ly bring about legal challenges in court which would make things more
difficult for those trying to fight doping. Additionally, the head of
UK Anti-Doping has stated that the ban hinders athletes cooperating
with anti-doping authorities, since it removes any incentive for athletes
to cooperate.

One difference between the Osaka Rule and that of the BOA is that
under the BOA’s rule, athletes have the ability to appeal their suspen-
sion. Twenty-nine out of the thirty-one athletes who have challenged
their ban succeeded at doing so and the BOA has claimed that had
Merritt been subject to its rules, the lifetime ban for his case would have
likely been overturned. The BOA has at times labeled its bylaw as a
selection policy instead of as a doping rule. BOA Chairman Colin
Moyniham has stated that the big difference between the Osaka Rule
and its bylaw is that ‘the BOA rule is based on eligibility rather than
being a sanction.’ It appears that Moyniham’s perspective comes from
the view that the BOA can select whoever it wants as part of its Olympic
team and that this bylaw is not in place to sanction athletes but instead,
is part of its team’s eligibility criteria.  However, as mentioned earlier,
the USOC v./ IOC panel determined that eligibility criteria becomes
disciplinary when it prohibits athletes from participating in the Olympic
Games. This logic should also apply to the BOA bylaw, meaning that
as soon as it prevents athletes from being able to compete in the
Olympics, the bylaw becomes a disciplinary sanction.

The USOC v./IOC panel’s determination that the Osaka Rule goes
against the WADC should serve as precedent that the BOA rule goes
against the WADC.  As a member of the Olympic movement, the BOA
was required to sign the WADC. As a WADC signatory, it is not per-
mitted to make substantive changes to the WADC. Similarly, a life-
time ban will likely bring about issues regarding proportionality.  It will
be interesting to see what ends up developing regarding this rule.

7. Conclusion
The USOC v./ IOC decision left proportionality in place, kept athletes
engaged in inadvertent doping in separate categories from intentional

cheaters, and strengthened the uniformity of doping rules in the Olympic
movement.  This brought about the notion of fairness, which is central
to trust in any system that imposes sanctions.  Additionally, the deci-
sion demonstrated CAS’s independence, as well as added to the legiti-
macy of its proceedings.

Near the conclusion of its Prusis decision, the panel wrote that it had
considerable sympathy with the IOC’s position. It is appropriate for
one to continue to have sympathy for the position of the IOC follow-
ing the USOC v./ IOC decision.  The IOC is trying to keep the Olympics
clean in a world where new methods of doping continue to be devel-
oped. Cheaters have caused a lot of harm to the Olympic movement
over the past few decades and it is reasonable for the IOC to wish for
clean games where the main news stories are about the true athletic
accomplishments instead of those of athletes who are caught for dop-
ing.  Nonetheless, in the fight against doping, it is important to make
sure that the athletes who are accidentally engaged in inadvertent dop-
ing are not placed into the same category as athletes involved in inten-
tional doping.  Keeping the two categories separate legitimizes the dop-
ing controls and provides a sense of fairness to everyone involved in
sport.
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