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IN THE DISCIPLINARY COMMITTEE OF THE SOUTH AFRICAN FOOTBALL
ASSOCIATION i
HELD AT O.R. TAMBO INTERNATIONAL AIRPORT

In the matter between:

SOUTH AFRICAN FOOBALL ASSOCIATION Complainant
L UCKY MASELESELE Respondent
RULING
INTRODUCTION
1.

The South African Football Association {"SAFA" for convenience”) brought charges
against a_prdféé:sionai footballer registered with the Premier Soccer League of $oum
Africa by the name of Lucky Maselesele ("Mr. Maselesele” for convenience) for

contravening the following rules and/or regulations-

*  The South African Institute of Drug-Free Sport Act No. 14 of 1897
= South African Football Association Anti-Doping Regulation; and

- FiFA_ Daoping Regulations

2
At the time the charges were brought and the hearing proceeded Mr. Mase!eseié '\_é\_ras
emplayed 'by'Manitzburg United F.C ("Maritzburg”). Maritzburg is @ member of the

PSL and consequently both Maritzburg and Mr, Maselesele are bound to the
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Constitution ‘and Rules of that association as well as those of SAFA and the
Federation of International Foothall Associations (“FIFA"). The rules applicahie to
this case will be described as the “football rules” for convenience save where it :s

necessary to refer specifically to a particular rule or set of rules.

i 3'
SAFA was represented at the hearing by its pro-forma prosecutor Ms. Dineo Molefe
(‘the ﬁrosamtbf‘ for convenience). Mr, Maselesele initially represented himself and
after thé postponenient of the matter, he was then represented by Advocate T.a_ahe;ﬁo
Nyandén_i_ahd:Ms Lungiswa Mdzikwa (Attorney). The SAFA National -Dis’cipli_nazry.
Comrr?ift_ea was made up of Mandla Tshabalgla who chaited the hearing, Zaid -V_ai_i_y .

and Farai Raiano-

_ 4,
The padiéé made opening statements which were of assistance in relation fo the

am bit of the dispute. In summary-
41 SAFA's case was that-

411  On the 12" November 2008, In a league match between Maritzburg __a'hd'_'
~ Bidvest Wits £.C, Mr. Maselesele tested positive to a prohibited substance
known and deseribed as benzoylecgonine which is a metabolite of -cﬁ;:é}ne

o {“the prphmi_t'ed substance");

412  The urine sample was collected with the consent of Mr. Maselesele, in
acéordance with the SAFA rules and the law and the testing done by :
officials duly and properly authorised to attend to these things and

: - f&tﬂgn‘.sed by World Anti-Doping Agency (WADA),
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413 The sample “A” first test yielded positive in relation to the pfohibi_fed e
% 'Substance‘ ‘Mr. Maselesele had a right to request the testing of speéiméh i

~ “B", which he waived;

_ 4.1}4:._ Consequently says SAFA Mr. Maselesele is guilly of misoﬁnduﬁi as :
. | contemplated in the football rules and should be sanctioned in tarms of the
SAFA rules refating to misconduct and disciplinary proceedings which in :
& 1. -"this' 'ins_tance must be read with the FIFA Disciplinary Code in consequence
: o_f 'rﬂ_fé 3.7.1 which provides, in relationr to sanction, that “/n the case of :
misconduct for which Adicles 47 to 75 of the FIFA Disciplinary cbde'
presénhes. a mandatory sentence, the Disciplinary Committee shall impose '

that sentence uniess there are compeliing reasons not to do so.
A2 My Maselesele-

4,21 'pléaded not guilty to the charges laid against him, he however did hu’t_
: d_ispufe that he tested positive to the prohibited substance, and did not

- dispute the result of sample "A”
422 contended that-

4221 he had not used a prohibited substance to enhance his performance but
had only used Asthma medication which he has disclosed before; _
4222 that he was fested eight (8) fimes prior to the said match and on afl

: pccaéibné he tested negative in his twelve (12) years football career
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THE EVIDENCE

51 '. SAFA submitted the tests results as evidence of the presence of a p;ohi'bited' '
g _. sﬁb’st’ance,. In addition SAFA produced a Doping Control form signed _by'Mr_'..”
.' _Maseleseie, the letter Mr. Maselesele addressed to Mr. Hack (SAFA C’EQ) in
o -._whi'ch he_acknow!edge the receipt of the of the test result and that he will not .

_req'uesf the specimen B 1o be lested.

6.
Mr. Maselesele’s evidence was set out in a written statement and also oral and was

in sumrﬁaﬁ: that-
6.1  he is employed by Mariizburg as a professional;
62 : ﬁe has been a professional footballer for a period of twelve years;

6.3 throughnut his professional career he has never tested positive to any

- prohibited substance even after a number of tests conducted on him;

6.4 he knows the seriousness of doping and kind of sanctions if found to have
'.used prohibited substances, as result, he would not have jeopardised his " o

: c;aféer by taking such substances;

65 the only medication he has used is the asthrma medication which he has

 disciosed to the Association
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6.6

7.1

1.2
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74

frEt

76

three days prior to the game he had a stomach problem and asked his wife to
bring him medication from the pharmacy and he does not think that such

meﬂicéﬁnu would contain such prohibited substance;

on cross examination by SAFA, Mr. Maselesele kept on referring fo the féct

.

that it would have been better If his legal representative was present in the .

proceedmgs as he does not understand and follow the proceedings;

On being questioned by the committee whether he would have felt more at

ease if the his legal representative was present, and his answer was in the

affirmative;

on thaf note, the Committee ordered an adjournment to further discuss the '

: request made by Mr. Maselesele

“the Committee decided to postpone the hearing sine die, o offer Mr.

~ Maselesele an opportunity to brief his legal representative so that Mr,
 principles of natural justice;

SAFA.ijected. to the matter being postponed sine die and requested -'thc '

Ct:nmmmee fo provide a new date for the hesring and ihat such date should i

be befone the 15" February 2008

On further consultation amongst the Committee members, the Committee

* Maselesele could have a fair hearing that is justifiable in accordance with
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decided to postpone the matter to the 12" February 2009 at 16h00 at the

same venue

The matter between SAFA and Mr. Maselesele continued on the 12 February

: 2009 as set down by the SAFA panel.

8.2

8.3

8.3.1

8.3.2

833

83.4

Mr, Maseleseie was duly represented by Advocate Nyandeni and Ms.

Mdzlkwa

As the matter was about to proceed, Mr. Maselesele made an application for

the postponement of the matter, and the reasons for the application were-

Mr. Masétése!a wanted time in order to consult an expert to confirm the

validity of the sample “A” test result of Mr. Maselesele and see if a dlfferent

Tesult can be acmeved

Mr. Maseie_se'_ie wanted an expert to be available when tests are c_or';:dudted to

ensure that the procedure followed is the correct one

That if the éppﬁ_cation is denied, Mr. Maselesele would have grounds td:take

the matter up for review on the basis that the procedure was unfair;

That Mr. Masslesele's representatives’ instructions were only to come before

"fhe Committeé to postpone the hearing and it would be unfair to continue

witﬁout proper instructions;
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8.3.5 That Mr. Maselesele received the charge sheet and all aftached documents

late; -

SAFA objéciad" to Mr. Maselesele’s application for postponement of the hearing

based on the fo!lcwin'g reasons-

9.1  That Mr. Maselesele took the matter very fightly and only realised the

seriousness of the charges during the proceedings of the hearing; -
92  That tﬁa'dharge sheet and other documents were sent to Mr, Maéeréselé's
empibyefs timeously and it is desmed to have been received by Mr.

Maselesele;

9.3  SAFA contended that Mr. Maselesele’s appfication should be denied and

made a further application not to start the matte de novo;

9.4  That the test was conducted by an institution accredited by WADA (World Anti
Doping Agency), so their results are prima facie evidence and exclusive
evidence of an anif-doping regulation violation,

10.

Mr. Maéeie'sele's application for a postponement was denied based on the

following reasons;

10.1  That the first page of the charge sheet, paragraph two (2) states that;
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10.2

7. should a party intending to dispute the content of any of these -docurhe;tfs the :

8

P

2. In this regard it is the duty of the parties to come to this hearing ready and

prepafed fo praceed. It is worth noting in this regard that Anicie 18 of the

FiFA Dlsctplrnary Code ('the FDC") is in the following terms:

The parties ere obliged fo collaborate to estabiish the facts. In particular, they

shall comply with the request for information from the judicial bodies

Further paragraph seven (7) state that

party should, in vriting, indicate to SAFA af least 3 (three) days before the

hearing the nature and extent of the objection and/or challenge Should that party

fail to object to the content of the report the Disciplinary Committee will in most

instances accept the report as being true and correct and there would be no need

for SAFA to bring witnesses to testify to the report

10.3

Chapter Il 5(2) of the FIFA Anti-Doping Regulations state that:

2. sufficient proof of an anti-doping rufe violation under this article }'_s
established by either of the following: the presence of a Prohibited
Substance or fts metaholites or markers in Mr Maselesele's “A” sample

where Mr Maselesele waives analyses “B” sample and the “B” sém;éle is

not analysed: or where Mr [faseleseis’s “B" sample is analysed and the :

analyses of Mr Maselesele’s "B" sampie confirms the presence of the
Prohibjted Substances or its matabolites ar markers found in Mr Maséfése!e’s

“A" sample (emphasis ours)
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Chapter Iil, paragraph 14 of the FIFA Anti-Doping Regulations states that:

1. WADA aceredited laboratories ere presumed to have conducted sample
ana!yses- and custodial procedures jn accordance with the -;'nternaﬂahaf
Standards of Laboratories.  Mr Maselesele or other person may mbuf this

presumpt;on by establishing that a departure from the lntemaﬂonaf Standard

of storatones-occurred which could reasonably have caused the _Adverse

Analytical Finding.

-2, _Depérturs from any other International Standard or other anti-doping rule or

poi}‘cy which did not cause an Adverse Analylical Finding or other ahtf-dopiﬁg
rule vfafaﬁ_‘on shall not invalidate such resull. Jf Mr Masejesele or other peréﬁn
esra.b::'ishes that a depariure from another International Standard or other_ énf?;
doping rule or policy which could reasonably have caused the Aa‘verse'

Anéfyti‘baﬁ Finding or other anti-doping rule violation ocourred, the FIFA shéﬁ :

have the burden to establish that such departure did not cause the Adverse

AnaMfcaf Fmd:ng or the factual basis for the anti-doping violation

" in his application for a postponement Mr. Maselesele does not Satisf\) any of

the above provisions. He failed to prove to the Committee that ﬁﬁere:v&aa any :
violation of Chapter 11l paragraph 14 which SAFA would then have to rebut,
Instead, Mr. 'Maseiesele based his application on assumptions that his éxpert

may fnd the results to be incomrect or a departure from the imematronal'

' sfandands

1.

SAFA's application not to start the hearing de novo was denied. The matter .star_téd
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de novo and SAFA presented their case first. SAFA’s case was that-

111 On the 12" November 2008, in a league match between Maritzburg and
Bidvest Wits F.C, Mr, Maselesele tested positive to a prohibited substance
Known. aiﬁq described as benzoylecgonine, a metabolite of cocaine l(“th_e'

prohibited substance’);

11.2T!§e urineg sample was collected with the consent of Mr. Maselasele; ih :
accordance 'witl;a ..th'e SAFA rules and the law and the testing done by_._ofﬁcié.ls.
duly and properly authorised to attend to these things and recognised by World
Ami~Dopin§ Agency (WADA); :

11.3The samplé_ A" first tested yielded a positive in relalion to the p:_'ohibitéd
substance.' Mr. Maselesele waived his right, as was his right, that the "B*

sample also be tested;

11.4 Conseque.n.tly ‘says SAFA Mr. Maselesele is guilty of miscond_ucf as
contemplated in the football rules and should be sanctioned in terms of the
SAFA rules relaling to misconduct and disciplinary proceedings Whiéh i.n' this
instance must be read with the FIFA Disciplinary Code in consequence ._of rule

= il | wh;éh pfovides. in relation to sanction, that “/n the case of mfscondu&f for
.whfc'h Ariicles 47 to 75 of the FIFA Disciplinary Code prescribes a .méﬁdétb:j}
; sentenée, fbe Disciplinary Committee shall jmpose that sentence unless there

are compe?fing reasons nof to do so.
11,5 Mr. Maselesele-

11.5.1 pleaded not guiity on the charges laid against him, he however did not dispute



C18.Feb. 2009 15:29  TuksSport Univ Pretoria No. 0934 P 11
that. he: tested positive to the prohibited substance, and did not"jdis}:il..lte.' the

. result bf sam_ple *B"
1152 contended that-

11.5.2.1 he had not used a prohibited substance to enhance his performance
but had used Asthma medication which he has disclosed before :
11522 that he was tested eight (8) times prior o the said match and on all

‘occasions he tested negative in his 12 years football pr'bfes'si_or_z:_ e
THE EVIDENCE
12.

121 SAFA sﬁbmiﬁed the tests results as evidence of the presance of a prohibited
Substadcé." In addition SAFA produced a Doping Conrol form signed by Mr.
Maselesele, tﬁ& letter Mr. Maselesele addressed to Mr. Hack (SAFA CEQ) in
which he'aékﬁﬁwiadge the receipt of the of the test result and that h:e:Wiil not

' requesi the specimen B fo be tested
13
Mr. Maselesele’s evidence was set out in a written statement and also oral and was
in summary that-~

13.1  He is employed by Maritzburg as a professional;

132 He has been a professional footballer for a period of twelve years
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13.3 throughout his brofessl'onai career he has never tested pasitive o any

prohibited substance even after a number of test conducted on him

13.4 he knows the seriousness of doping and kind of sanctions if found to have used

the prahibited substance, as result, he would not have jeopardised his career

by taking éucb subsiances;

13.5 the only medication he has used is the asthma medication which he has

disclosed to the Association;

13.6 three days prior to the game he had a stomach problem and asked his wife to
bring him medication from the pharmacy and he does not think that such
 medication would contained such prohibited substance;

14,
14.1 Mr. Maselesele relies on assumptions on his application for postponement and
as result failed to rebut the exclusive evidence of the test result conducted by

an accredited Doping Institution

142  Mr. Maselesele received the documents four (4) days before the h‘eaﬁng, and

such days were still within the required prescribed period to dispute any

documehts receivad from SAFA
143 It was evident that Mr. Maselesele was not prepared for the hearing, and to
Mr. Maselesele faimess, he himself said he did nor realise the seriousri_e_sé of' the

hearing until the proceeding took place.

15.



18.Feb, 2009 15:29  TuksSport Univ Pretoris

151 WMr. Maselesele-
Mr, Maseleseie was swom as a withess and his Legal Representative

conducted an examination in Chief

15.1.1 Pleaded not gullty on the charges lald against him, he however did not

dispute that he tested positive to the prohibited substance.
15.1.2 contended that-
15.1.2.1 he had not used & prohibited substance o enhance his pei_formanoa
 but had used medication for Asthma which he has disclosed before
18.1.2.2 that he was tested 8 times prior to the said match and on all occasions
e tested negative in his 12 years football profession
THE APPLICABLE RULES

18.

18.1  The SAFA rules relating to misconduct and disciplinary proceedings provide

that, inter afja, misconduct is a breach of the Statutes or Regulations of FIFA,
16.2 The FIFA Disciplinary Code provides in Article 63 that

1 Doping and doping offences are defined In the FIFA Doping Conirol

Reguféffons,

2. These acts constitute doping whether detected during or__.but of a

Mo 093¢ - P 13
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compefition.

16.3 The FIFA Dbﬁing Control Regulations provide in Chapter Il that ‘the following

shall constitute anti-doping rule violations:

£ ;s each player’'s personal duty to ensure that no prohibfted‘ substaboe
enters his bady. Players are responsible for any prohibited substance or
its metab@fftes or markers found to be present in their bodily sambles.
Accordmglly.ft is not necessary that intent, faull, negligence or conscious
use on Mr Maselessle's part be demonstrated in order fo eséab)!&)ﬁ an

enti-dopipg"'vfuiaﬁon under.. item 1.

2. sufficient proof of an anti-doping rule violation under thfs.arﬁc}é. is
established by either of the following: the presence of a 'Pruhfbffed
Substance or its metabolites or markers in Mr Maselessle’s _-"A.’"samp!e
where Mr Mésefese!e waives analyses "B” sample and the "8" sample is
not analysed;'_or where Mr Maselesele’s "B” sample is analysed and the
analyses of Mr Maselesele’s "B* sample confirms the presshéé of the
Prohiblted Substances or its metabolites or markers found in Mr

Masefesé}e s "A” sample

164 .Appendix A includes ms a prohibited substance, benzoylecgonine.
importantly this substance is not one of those in respect of which a

quantitative rep'o.rting threshold is identified. Consequently the presence of
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the substance Is in itself an anti-doping violation,

. 165 Where there is a finding of guilt the FIFA Disciplinary Code deats wtth

3anct|on in Arlk:le 65 the relevant portion of which read as fallows-
1. 5 The following sanctions will, in principle, apply to doping offences'_. o

8. Any vivlation of Chapler /1 (the presence of a pfombxfed

: -substar:ce or its metabolites or markers), ..., shall incur a two year

suspens:on for the first offence and a lifelong ban in the case of

repetition.

b. ¥ '_ar_?y specified substances contained in the list of pféh:‘bf!ed
e substances and methods (cf. appendix A of the FIFA Dbpfn§
. ..Cohtrcf Regulations are detected, for which proof can be pfo_duced
_that the specific substances were not intended to _enffance
: s,dorﬁng performance, at least a caution shail be given _fgr"f'ﬁe ﬁrst
' oﬁehqe and at Jeast a wo-year suspension in the case of

o fapefif:’on, A third offence shall incur a lifelong ban..

2 If the_éuspect can prove in each individual case that he bears no
. s_:'gnfﬁés‘mt- fault or negligence, the sanction may be reduced, but only
by u,:} to half of the sanction applicable under par.1; a lifelong bé'a may

not be reduced to less ihan eight years.

3 ffthe suspect can prove in an individual case that he bears no fauit or
neg{fgenca, the sanction otherwise applicable under the terms of par.1

become irrelevant.
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6, A fine may also be imposed in all cases.
APPLICATION OF THE RULES TO THE FACTS
17.

17.1 The undisputed factual position is that Mr. Maselesele tested'positive for a
prohibitéd' substance. In the circumstance and as is apparent from a reading
of the excerpts from the FIFA Doping Control Regulations cited above he is

guilty as charged. .

: 17.2 The.quesiior.i"then becomes one of sanction and here the FIFA Discipﬁnary
Code sét.s oﬁi, firstly, a sanction which will generally apply that helng _tha two
year suspensi.on envisaged in Article 65 (1) {a). To avoid such a sanction fha
individual in question must prove one of the exceptions set out in Articia 65
(1) (bY; Ar_tk:_iééﬁ (2); or Article 85 (3). Absent proof of the {acts necessary to
bringf lhesé e‘é_tcéptions into play it appears that the two year suspension will

apply and & fine may also be levied as provided for in Article 65 (6).

17.3  The difficulty Mr. Maselesele faces Js that to bring himself within one of the
exceptions he would need to explain;
(@)  how the prohibited substance came fo be present in his b_ody 'a'nd,

thus his urine samples, and
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(b)  that he did not know or suspect, and could not reasonably have known
- br suspected even with the exercise of utmost caution, that he had

“used or been administered the prohibiied substances.
17.4. The proof of (&) and (b) would eliminate Mr Maselesele's two year sanction.

17.5 in order to establish that he bears, no significant fault of neg)?gence, in .
addition to the proof of (a) above, Mr Maselesele must prove: e
(€) t’hat'his fault or negligence, when viewed in the .t_otal&y_ of the
ciicumstances and taking into account the requirement'of (b) above,

was not significant in relation to the anti-doping rule vio!atfon.

17.6  proof of bbth (a) and (¢) would reduce Mr Maselesele's sanction to a penalty
ranging bétween one year and two years Adicle 65, paragraph 2, FIFA

Disciplinary Code).

A7 w‘kh regard ‘ic._ the standard of proof sequired from Mr Maseteéeie. the
Commites observes thist Mr Maselesele must establish the facts thet he
alleges to ha\é' ocourred by a “balance of probabifity”. The ‘balance of
pirobabﬂity. é;léndard means that Mr Maselesele bears the_. bﬁ.rden of
persuading the Commitee that the occurrence of the circumstances on whu:h
he refies is more propable than their non-occusrence or more probabté than

other possible explanations of the doping offerice.
() Evidem_:a of hqw the prohibited substance entered Mr Maseie's_eie’s'body

17.8 in this iristancé,'Mr Maselesele does not give a clear indication of how the

prohibifted substance came to be in his body. Instead Mr. Maselesele has
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referred td médication which he did not diéclose at the time the samples were
taken as well a ‘conspiracy theory’ of his drink having been drugged at a party
and submits that these might heve given rise to the test result, Th;s does not
assist Mr. Maselesele in any way. It is insufficient to plead ignbré'nce of how
the prohibited substance entered his body. He shouid have given the
Commmittee a &iear and concise explanation of how this prohibited substance
entered his bédy. The Comimittee has before it clear and accepiable evidence
which suggests that the medication he took for his stomach 'pm.b.:err.as could
not possibly have been contaminated by the prohibited substance. In fact, Mr
Masslesele .himse'alf conceded, in answering a question from the Qcmm'ruee.
that the stomach medication could not have been coﬁtémih_ated by
benZOylecgohine which is a metabolite of cocaine. Mr Maseieséts had no
medical reaé.on's 1o take the prohibited substance. Were the st_.tbstanc'e.uSed
for medical rééasons’ thiz would have been preceded by invéstigaﬁons and
there would i::énéequenﬂy not be any doubt on his pait of what he wés taking

and why.

178 Guen the s;tririge'nt requirement for Mr Maselesele to offer persuasive
evidence of how the positive finding of benzoylecgonine oéquﬁe'd, the
Compmittee fif]dé that Mr Maselesele’s explanation failed to pass th.e balance
of probability tést. In other words, the Commiilee is not persu"a'dgd that the
mnsumptioné bf .stomach medication alleged to have been taken by Mr
Maselesele .woutd'have resulted in a positive test of benz'oﬂébgonine.
Similarly, the Committee is not persuaded by the 'conspiracy theory put
forward by Mr.I .'Mase!esele. The Commitlee ‘has no reason fa tﬁink Mr.
Maselele is a cheat given his record of negative tests on a '_ﬁr_.imber of
occasions prior to this positive test. However, in view of the testimony of Mr

Maselesele and reasons given above, the Committee finds thé_ entry of the
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prohibited substance into his bedy less likely a result of the fax;iltanations he
gives than a result of a possible deliberate administration of benzoylecgonine

or cocaine to Mr_. Maselesele.

17.10 Accordingly, the Committee holds that, on the balance of probabiiities, Mr.

Maselesele failed to establish how the prohibited substance entered his body.

(b) Player's caution and degree of fault or negligence

18.1  With re.gard' ta'll_:_hé duty of caution required under the rules, no fault means
that Mr Masebéele has fully complied with the duty of care. No sighiﬁcant
fault on the other hand means Mr Maselesele has not complied with the
significant d{.rty of care. The Committee will have to determine the reasons
which preven.ted Mr Maselesele in a certain situation from combl}lng with his
duties of care. The Commiltee may evelusie the specific and individual
cimumstancas.béparture from the standard sanction may c’anly'bé juétfﬁed if
the circumstances show that the departure of Mr Maselesele from the

required conduct under the duty of utmost care was not significant.

18.2 By way of éxémpta a footballer such as Petrus Mahlatsi so'mg tirne_ égo was
given an injecfi{}n which was cleanly not performance enhancing; wh.ich was in
fact acceptable accompanied by an application for an exemption, and where
the failure 1o obtain the exemption was an oversight by his dactor. That is the
sorl of case the exceptions contemplate and that is the sort of evidence

required to bring them into play.

183 The Commitee notes that the WADA Code, which Mr Maselesele has

knowledge of és a result of campaigns by Drug Free Sport South Africa,



(8, Feb. 2009 15:31 TuksSpart Univ Pretoria Mo 093

18.4

18.5

18.1

19.2

20

provides at article 2.1.1 that i s each athlete’s personal duty'fb_én.sure that
no Prohibited Substance enters his or her body™. In addition Chéptét_ Il of the
FIFA Anti-dop_ing regulations at paragraph 5(1) provide that, “}'f” is each
player's person,ai!'.dun/ to ensure that no Prohibited Substance _enferé his
body. Players are responsible for any Prohibited Substance or its métaboﬁres

found to be present in their samples...”

The Committee finds it extraordinary that despite Mr Masclesele's twelve
years experience in the football profession and his knowledge of éﬁﬁ-dnping
rules and the poséibility of ‘foul play’ from his friends and colleag'u_as, he still
{akes madicaﬁo_n' without due care as to what that medication ma§ c;.t;ntain, In
addition, he'stiii co'nd_ucis himself in a way that makes him more s_usogptiblé

to being drugged at social gatherings or at work,

Therefore the”Com_mittee finds that, even the Commiitee were to accept the
explanations given by Mr. Maselesele, his degree of “fault or negligence’,
viewed in the iotaﬁty of the circumstances, is clearly "signiﬁca’nt"‘ in relation to

the anti-doping rule viotation.

(c} Period of Sanction

18

The Commitlee has found that, on the balance of probabilities, Mr Maselesele
did not discharge the burden of proving how the prohibited substance entered
his body nor was he able {o demonstrate that he bore no signiﬁcan{ fault or

negligence.

Benzoylecgonine seems to the Committee to be precisely the sort of

20



(8. Feb. 2009 15:31  TuksSpart Univ Pretoria Mo 093 B2
' 2
substance that the doping rules are attempting to proscrive. The fundamental

aims of dobing control are set out in the Preamble {o the FIFA Dopmg Contrni

Reguiations é#‘ followrs-
The fundamsntal aims of doping control are threefold:

o To uphold and preserve the ethics of sport;
e To safeguard the physical health and mental integrity of p!ayed,‘

¢ To ensure that alf competitors have an equal chance.

196 Whiie there may he disputes where these fundamental aims would compete
this is nbt such a case. It seems to the Committee that the prohibited
substance in issue here is precisely the sort of substance that the football

rules aim at proscribing.

187 The consequénces for a professional footbafler like M, MéSe{ESs_is{e of & two
year suspensibﬁ will clearly be severe to say the least. He will no doubt lose
his job; he wil _probabiy-luse his right to work in South Africa and .e_isewhere in

the world.

17.8 The diﬂ‘icuf{ the Commitiee face is that the rules apply to all wha banfcipaie in
the sport of {®tba¥l. The rules are clearly valid, they do not violate émy legal
principles that the Committee is aware of, and the Committee cannot simply
ignore them 'br _inferpret them as it sees fit, it must apply the 'ru_lé_e'- to the
facts, 5 .

17.9  In this instance the Commmitte¢ has no option but to find Mr, Maselesele guilty
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as charged. As regards sanction it Is so that he pleaded not guilty .10 the
charges. He did not however disclose how the prohibited substance actually
found his way lnto his system. He would haeve been befter served had he

done so.

17.10 Taking Mr,. Maselesele's personal circumstances into account, th_e féct that
this is the first "iqétance of misconduct of this nature, and the .conséqu'enae
which the sanction will have upon him it does not appear that in th’ié instance
a fine should accémpany the sanction provided for as & guideling in Article 65

(1) (o).

RULING
18.

18.1.1 Mr Maselesele is found guitty of transgressing the FIFA Doping Gontrol
Regulations: . '_ o

18,1.2 Mr. Maselesele' ié suspended for twa years from the sport, of footbali.and such
suspension cormences on Mr. Maselesele and his employes “Maritzburg’
receives this rulfing; =

18.1.3 Mr. Masclesele is ordered 1o pay the costs of the first hearing which amount
will be determined by SAFA and such amount is to be paid 14 days after the

receipt of this ruling.

Dated and signed at Johannesburg this 14 day of February 2009
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Mandla Tshabalala

Chairman



