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BACKGROUND AND PROCEDU

1.

Mr. Dionne tested positive twice for ephedrine* in connection with an America’s
Cup bobsleigh competition in Calgary in November 1997. He contends that his

_ingestion of the prohibited substance was innocent, and invokes in supporl of this

conteution a number of circumstances inconsfstent with an intent O violate

anti-doping rules or to -procure an illicit competitive advantage. In esscnce, he

admits to taking vitamin supplements and cold medication in the days preceding the
tests and moreover concedes that they contain ephedrine, but states that he did so
only to stave off a cold, and that he purchased thern over the counter without any
reason to believe that they contained a prohibited substance. He also states that he
has come recently to the sport and had very little awareness of the risks of taking
over thc counter products. '

In light of these circumstances, Mr. Dionne believes that FIBT has sanctioned him

" oo harshly. The sequence of salient events is as follows.

On 18 December 1997, FIBT inforxnéd USBSF, and thrdugh it Mr. Dionne, of the
positive tests and invited both USBSF and Mr. Dionne to confirm a convenient date
for the counter-control of Mr. Dionae’s B samples, which was to take place in

‘Montreal.

On 23 January 1998, Mr. Dioanc wrote a letter to FIBT explaining the
circumstances refered to in paragraph 1.

On the same day, his legal counsel wrote an 8-page single spaced lctter taking the
position that a three-month suspension would violate :

- the IOC Medica] Code
- the FIBT s own rules, and _
- principles of faimess and proportionality reflected in previous decisions of CAS.

Duc to extraordinary snowstorms that severely disrupted the testing in Montreal,
the B samplc analysis could not be carried out until January 26. It confirmed the

two positive rcsults.

On 28 Jannary 1998, Mr. Dionne's legal counsel forwarded to the FIBT a brief
report from Dr. David Black to the effect that the test results were consistent with
Mr. Dionne’s explanation of the circumstances.

In the interest of simplicity, the expression “ephedrine™ is used herein to refer without
distinction to a number of related compounds.

"o .
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10.

1.

On 29 Janvary 1998, the FIBT Executive Committec decided to suspend Mr.
Dionne for three months starting from 22 November 1997 (the date of his firsi
positive test). This would make Mr, Dionne ineligible for- participation in the
Nagano Games now under way. By coincidence, the Games end precisely on 22
February 1998.

On 6 February 1998, an application was filed before the ad hoc Division of CAS on
behalf of both Mr. Dionne and USBSF (“the Application”™).

The Deputy President of the Appeals Arbitration Division of CAS immediatcly
ruled that the Application did not fall within the jurisdiction of the ad hoc Division,
on the grounds that the dispute has not arisen during the Olympic Games. Af the
same lime, he appointed me to deal with the application in the framework of the
ordinary CAS Rules for Appeal Arbitration, without prejudicc to my- authority to
rule on my ‘own jurisdiction.

The Deputy President also ordered a 96-hour stay of Mr. Dioane’s suspension so ag
not to prejudice his possible participation in the Games in the event that his appeal
were 10 succeed.

At 17:00 hours on 9 February 1998, the following persons appeared before me in
the course of a two-hour hearing :

- Mr. Michael A. Dionne, for himself"

-Mr. David Kurtz, for Mr. Dionne and for USBSF
- Mr. Robert Storey, PIBT President

- Mr. Ermanno Gardella, FIBT Secrefary-General
- M. Paul Prozynski, FIBT Vice-President.

JURISDICTION

13,

FIBT challenges the jurisdiction of CAS. As stated in paragraph 10, I consider that
no issue arises as to the jorisdiction of the CAS ad hoc Division (which has been
ruled out), but it remains for me to decide whether I have jurisdiction under the
ordinary CAS Rules for Appeal Arbitration.

FIBT maintaina that Mr. Dionne’s appeal must fail because he has not exhausted
internal remedies within the FIBT Rules.

It is true that CAS RA47 provides as follows :
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16.

14,

18.

19.

20.

21,

22

“A party may appeal from the decision of a disciplinary tribunal or similar body of a

federation, association or sports body, insofar as the statutes or regulations of the

said body so provide or as the pariies have concluded a specific arbirraiion
agreement und insofar as thg appellgnt has exhausted the legal remedies availaple to

him prior to the appegl, in accordance with the statytes or regulations of the said

sports body.” (Emphasts added.)

Article I 14.6 of the FIBT Rules provides as follows :

“The FIBT recognises the competence of the Appellate Arbitral Division of CAS as
the court of lust instance gfter all internul remedies, including the FIBT Internal
Court of Arbitration, have been exhausted.”

FIBT declarces that it is able and willing to organise an immediate appeal to its
Internal Court of Arbitration.

FIBT notes that the Appellants have not sought to use this avenue, and concludes
that therefore they may not now come before CAS.

But the provision of the FIBT Acticles of Association that dcals with the Interna]
Court of Arbitration (Article 1 14.1) states that :

“The competence of this Internal Court of Arbitration is any issue exclusive of
decisions by...... the Executive Commiriee...”

The decision challenged by the present appeal was expressly stated (by letter from
the Secretary General dated 29 January [998) to have been rendered by the
Executive Comnittee. Mr. Storey explained that this rcference was made
inadvertently and in haste, and that actual practice consisted of allowing recourse to
the Internal Court of Arbitration.

As has been affirmed in previous CAS decisions, imperfectly worded rules or
rulings may confuse and prejudice athletes, whose procedural rights are not to be
circumnscribed by the vagaries of unwritten “practice.” Tu this case, not only did Mr.
Dionne have no reasen to believe that he should seize the Internal Court of
Arbitration, but he was faced with an explicit text which precluded him from doing

S0.

Mr. Storey accepts with commendable candour that the FIBT rules may merit a
further revicw fo ensurc their coherence. (In this conncction, 1 would note obirer
dictum that Article I 14.] of the FIBT Articles of Association may be rcad as
requiring appeals from the Executive Committee to the Congress, which would
miply that the Congress’s decision on appeal could then be taken onward to CAS.
Given the wording of Article 9 of the FIBT Doping Control Regulation as well as
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the FIBT's stated intention of operating in harmony with the IOC Medical Code, it
may be usefu} for the FIBT to rcexamine and clanify its procedure in this regard.) In
the meanwhile, the Appellants’ failure to exhaust internal remedics can be no bar to
coming beforc CAS.

THE MERITS

23.

25.

26.

27.

28.

29,

Appellants do not challenge the conclusion that Mr. Dionne - committed an
infraction. Contrary to the arguments put forward in the Application, they stated at
thc hearing that they do not criticize the procedurc that led ro the svspcnsion
inasmuch as the representations made by Mr. Dionne and his legal counsel to FIBT
were not only considered, but indeed accepted. FIBT does nol believe that Mr.
Dionne is a cheater; indeed Mr. Storey declares that Mr. Dionne is a fine young
man of tho kind the Federation i pleased fo have participating in the sport.

The only issue before me is thersfore whether I should reconsider the penalty.,

It is beyond cavil that I have the authority under CAS RS57 to reassess the merits of
FIBT’s decision. I would however do so only with considerable reluctance. It is in
the general interest of athletes that the rules and procedures implemented by their
federations be considered as authottative and legitimate in che absence of a clear
showing of tnjustica. Otherwiss the impression could be created that every appeal is
likely 10 bring about a modification of sanctions. This could contribute to a climate
of contentiousncss and disruption. A federation is likely to understand its spoit
better than an arbitrator, and thus have a beiter feeling for the appropriate
implementation of its rules; and is likely to know the athletes betler than an
arbitrator who forms fleeting impressions in the course of a hearing, and thus have a
better apprcciation of attenuating or aggravating circumstances.

It is with this attitude that I now examine the relevant legal rules.

Both the YOC Medical Code and the FIBT Doping Control Regulations have been
wmodified o treat cases involving ephedrine with greater leniency, given the
prevalence of infractions recognized to be innocent and accidental.

Thus, Article T of Chapter IX of the IOC Medical Code provides that for a first
offcnse relating to ephedrine, the athlete is suspended for a maximum of three
months, while Article 9.1. of the FIBT Doping Control Regulations imposes
“ineligibility .... for three months in the case of a first-time contravention.”

On behalf of Mr. Dionne, Mr. Kurtz urged me to conclude (i) that the IOC Medical
Code had been accepted as binding by the FIBT, (ii) that the concept of 2 maximum
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30.

31,

32,

33.

34.

suspensjon of three months implied flexibility in light of attenuating circumstances,
and (i) that FIBT’s inflexible imposition of a three-month suspension
demonstrated  that the Federation had not given effect to the attenualing
circumstances pleaded by Mr. Dionne and not presently contested by the FIBT.

Ably presented though they were, 1 cannot accept Mr. Kurtz's submisstons in this
regard. First, it is not clear to me that the FIBT s imposition of a three-month
suspension in all cases of first-time offenses relating to ephedrine is inconsistent
with the JOC Medical Code. Secondly, jt seems in any event that the FIBT showed
leniency in imposing the suspension retroactively to run from 22 November 1997
whcreas the combined effects of Chapter VI, Artdcle 11 and Chapter IX, Article ITT
of the IOC Medical Code might have led to a suspension in Mr. Dionne’s case
running from 26 January 1997.

Indeed, Mr. Kurtz graciously conceded that the FIBT's cctrodating of the
suspension was a goodwill gesture in Mr. Dionne’s favor, Equally graciously, Mr.
Storey confirmed that such had been his Federation’s intent.

In the circumstances T am unwilling to disturb the FIBT’s decision.

But my examination of this matter cannot end there, because this case is singularly
affected by the objective circumstance that Mr, Dionne is prcsently an accredited
U.S. Olympic Teamn member in the on-going Games, I cannot fail to consider the
obvious human clcment that it would be personally demecaning for him to be
deprived of his status and credentials, and for his Olympic experience to be
interrupted in such an abrupt and distastefnl fashion.

This problem would not have existed if Mr. Dionne had not presented himself in
Nagano. But I do not sce how he can possibly be blamed for being hers, given the

facts that :

- - be had made the Olympic team

- the decision to suspend him was taken one week before the opening of the

Games

- an appea! from this decision was open to him

= he diligently pursued this remedy, and

- the appeal would have lost most of its meaning if he had not put himself in a
position to benefit from its possible success.

In other words, I do not imagine that anyone else would have acted otherwisc than
he did.
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35.

36.

My decision to uphold the FIBT’s decision respects the legitimate authority of the
Federation. It also directly protects the interests of other athletes; the FIBT rules are
being applied and Mr. Dionne will not be able to cornpete against them in Nagano.

But that in my view is sufficient punishment. Mr. Dionne is nol accused of
cheating, but of carelessuess. The rules in case of a first-time offense call for a
limited suspension. The FIBT. accepted that there were atiennating circumstances,
and applied the three-month suspension retroactively, so that its practical effect was
to run less than one month from the date of the FIBT decision. For Mv. Dionne
now 1o be required to Ieave the Games would be a distasteful additional punishment
which was not intended by the FIBT. Mr. Storey has stated that this is not FIBT's
wish, and, taking him at his word, I consider that the FIBT should do what it can to
cnsure that Mr. Dionne is able to enjoy his experience of the Games. There is in this
respect no reason to treat Mr. Dionne differently than onc would treat any other
athlete who has been selected for his or her team but is unable to compete due to
happenstance, such as injury or failure to survive preliminary qualifying events,

DECISTON

3

38.

40.

The FIBT decision regarding Mr. Dionne dated 29 January 1998 is upheld.

In the circumstances, the sanction thus confinmed is not considcred per se to affect

‘Mr. Dionne’s status as a duly accredited member of the U.S. Olympic Team.

The application has not occasioned significant costs: There Is no award in that
regard,

Pursuant to CAS R59, this award shall immediately be made public.

Done in Nagano at 18:00 hours on 10 February, 1998.

Jan Paulsson
Sole Arbitrator





