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IN THE MATTER OF PROCEEDINGS BROUGHT UNDER THE ANTI-DOPING 

RULES OF THE INTERNATIONAL ASSOCIATION OF ATHLETICS FEDERATIONS 

Before: 

Janie Soubliere (Chair)  

BETWEEN: 

International Association of Athletics Federations (IAAF)   

Anti-Doping Organisation

        

-and- 

 

Kabange Mupopo           

         Respondent 

________________________________________________________________ 

DECISION OF THE DISCIPLINARY TRIBUNAL 

________________________________________________________________ 

 INTRODUCTION 

1. The Athletics Integrity Unit (“AIU”) has charged Ms. Kabange Mupopo (“the 

Athlete”) with an Anti-Doping Rule Violation (“ADRV”) for the Presence and Use of 

a Prohibited substance or it Metabolites or Markers, namely Exogenous 



 

Testosterone, pursuant, respectively, to Articles 2.1 and 2.2 of the International 

Association of Athletics Federations (“IAAF”) Anti-Doping Rules (“ADR”). 

 

FACTUAL BACKGROUND 

Below is a chronological summary of the evidence before the Sole Arbitrator based on the 

parties’ submissions.    

2. The Athlete, a sprinter from Zambia, was participating in the 16th IAAF World 

Championships in London, England in August 2017 during which the IAAF 

conducted doping control in accordance with its ADR.  

a. On August 06, 2017, the IAAF asks the Athlete to provide an In-Competition 

urine Sample coded number A3824642 (the First Sample).  

b. On August 09, 2017, the IAAF asks the Athlete to provide a second In-

Competition urine Sample coded A3824029 (the Second Sample).  

 

The First Sample 

3. The WADA accredited laboratory in Ghent, Belgium (“Ghent Laboratory”) analyses 

the First Sample. On August 11, 2017, upon receipt of an ADAMS generated 

Confirmation Procedure Request to be conducted in accordance with the Technical 

Document for Endogenous Anabolic Androgenic Steroids (TD2016EAAS) as part of 

the Athlete Biological Passport steroidal module, the Ghent Laboratory performs a 

GC/IRMS (IRMS) analysis and confirms the Adverse Analytical Finding (“AAF”) of 

an Exogenous Administration of the target compounds (Exogenous Testosterone) 

in the First Sample. 

4. Exogenous Testosterone and its Metabolites is an Endogenous Anabolic Androgenic 

Steroid.  It is a Prohibited Non-Specified Substance under section S1.1A of the 

WADA Prohibited List and prohibited both In-Competition and Out-of-Competition 

under the ADR.   



 

 

5. On August 12, 2017, the AIU notifies the Athlete of the AAF. The AIU asks her to 

provide an explanation for the finding of Exogenous Testosterone in her urine 

Sample and to decide if she wishes to request the analysis of her B Sample. 

Pursuant to Article 7.10 ADR, the AIU also advises her that she is provisionally 

suspended as of August 12, 2017 pending resolution of the matter.   

6. In accordance with the Athlete’s request, and in her presence, the Ghent 

Laboratory analyses the B Sample on December 11, 2017.   

7. The B Sample analysis confirms the finding of Exogenous Testosterone and its 

Metabolites in the First Sample. 

 

The Second Sample 

8. The Ghent laboratory also undertakes the initial analysis of the Second Sample. 

Then, at the AIU’s request, the Second Sample is transferred to the WADA 

Accredited Laboratory in Lausanne Switzerland for IRMS analysis.  

9. On October 23, 2017, the Ghent Laboratory reports that results of the IRMS 

analysis of the Second Sample confirm the Presence of Exogenous Testosterone 

and its Metabolites. 

10.On October 23, 2017, the AIU notifies the Athlete of this second AAF. The AIU asks 

the Athlete to provide an explanation for the finding of Exogenous Testosterone in 

her Second Sample and to decide if she wishes to analyse that B Sample within a 

specified timeline.  

11.The Athlete, by way of her silence, waives her right to the B analysis of the Second 

Sample. 

 

 



 

AIU Procedure 

12.On December 15, 2017, the AIU gives the Athlete an additional opportunity to 

provide an explanation for both the First Sample and Second Sample AAF’s by no 

later than January 05, 2018.   

13.Between January 05 and January 12, 2018, the Athlete submits various documents 

including results from tests and notes from clinical examinations.  

14.The AIU concludes that the documents submitted do not explain the finding of 

Exogenous Testosterone in either of the Athlete’s urine Samples.  

15.On January 19, 2018, the AIU charges the Athlete with the following ADRVs: 

i. Presence of a Prohibited Substance or its Metabolites or Markers pursuant to 

Article 2.1 of the ADR by virtue of the Presence of Exogenous Testosterone and 

its Metabolites in urine Samples provided by her on August 06, 2017 

(3824642) and August 09 2017(3824029); and 

ii. Use of a Prohibited Substance, namely Exogenous Testosterone, pursuant to 

Article 2.2 of the ADR. 

16.In response, the Athlete submits various documents with the AIU at different times 

which inter alia reiterate that she has not ingested any Prohibited Substances, 

cannot explain the Presence of Exogenous Testosterone in either of her Samples 

and that she “did not take any drugs to elevate my (her) testosterone levels 

knowingly”.  

17.On February 08, 2018, the Athlete requests that the matter proceed to a hearing 

before the Disciplinary Tribunal (“Tribunal”) to determine if an ADRV has occurred 

and, if so, what consequences should be imposed. 

18.On March 09, 2018, I was appointed as Sole Arbitrator and Chair of the 

Disciplinary Panel (“Panel”) to hear and decide on this matter. 

 

 



 

PROCEDURE BEFORE THE AIU DISCIPLINARY TRIBUNAL 

19.In accordance with the March 15, 2018 Preliminary Meeting Directions, the AIU 

files its Brief on time.  

20.Attempts to find pro bono legal representation for the Athlete prove to be 

insurmountable in spite of many efforts.  Details are reflected in the June 14, 2018 

Directions issued to both parties and their representatives.  These Directions, 

attached as Appendix 1 to this Award, recount and summarize the pre-hearing 

procedure.  For the sake of brevity, they have not been reproduced herein.  

21.The Athlete later files some additional documents with the Tribunal on July 04, 

2018.  Neither the AIU nor the Panel object to this late submission. 

22.On July 17, 2018, the morning of the hearing, the Athlete files additional 

submissions to which the AIU objects.  The Panel admits one of these documents 

into the case record, giving the AIU an opportunity to file a relevant post hearing 

response, which is declined. 

23.The Video Conference Hearing takes place on July 17, 2018. In attendance for AIU 

are Tony Jackson and AIU Counsel Ross Wenzel, and for the Athlete, her coach, 

Douglas Kalembo.  The Athlete does not appear. 

24.The AIU calls Professor Christiane Ayotte Director of the Montreal WADA 

Accredited Laboratory and head of the IAAF Athlete Passport Management Unit 

(“APMU”) as its sole witness.  No witnesses are called on behalf of the Athlete. 

 

APPLICABLE LAW  

Jurisdiction 

25.The Athlete is an International-Level Athlete who competed in a competition 

organised, convened, authorised and recognised by the IAAF. 

 



 

26.The IAAF has established the AIU whose role is to protect the integrity of Athletics.  

The IAAF has delegated implementation of its ADR to the AIU. 

27.By virtue of her membership to the IAAF and the Zambian Athletics Federation, 

and as set out in Articles 1.2 and 1.7 ADR, the Athlete is bound by the ADR, the 

rules which govern this proceeding. 

28.Article 7.2 ADR states that the AIU shall have results management responsibility 

for all potential violations of the ADR.  

29.The Athlete neither challenges being subject to the ADR nor challenges the AIU’s 

jurisdiction to conduct results management in this matter. 

30.Article 8.2 ADR grants the Tribunal the jurisdiction to hear this matter and reads: 

8.2 The IAAF has established a Disciplinary Tribunal which shall have jurisdiction over 

all matters in which:(a) An Anti-Doping Rule Violation is asserted by the Integrity Unit 

against an International-Level Athlete or Athlete Support Person in accordance with 

these Anti-Doping Rules; 

31.Article 8.6 ADR grants the Panel the jurisdiction to hear and resolve all matters 

related to this dispute. 

32.Neither party has contested my appointment to the Panel nor the Tribunal’s 

jurisdiction to hear this case and render a decision in accordance with Article 8.9 

ADR. 

 

LEGAL FRAMEWORK  

33.Article 2 ADR reads: 

The following constitute ADRVs:  

2.1 Presence of a Prohibited Substance or its Metabolites or Markers in an Athlete’s Sample  

2.1.1 It is each Athlete’s personal duty to ensure that no Prohibited Substance enters 

his or her body. Athletes are responsible for any Prohibited Substance or its 

Metabolites or Markers found to be present in their Samples. Accordingly, it is not 



 

necessary that intent, Fault, negligence or knowing Use on the Athlete’s part be 

demonstrated in order to establish an Anti-Doping Rule Violation under Article 2.1.  

2.1.2 Sufficient proof of an Anti-Doping Rule Violation under Article 2.1 is established 

by any of the following: presence of a Prohibited Substance or its Metabolites or 

Markers in the Athlete’s A Sample where the Athlete waives analysis of the B Sample 

and the B Sample is not analyzed; or, where the Athlete’s B Sample is analyzed and 

the analysis of the Athlete’s B Sample confirms the presence of the Prohibited 

Substance or its Metabolites or Markers found in the Athlete’s A Sample; or, where the 

Athlete’s B Sample is split into two bottles and the analysis of the second bottle 

confirms the presence of the Prohibited Substance or its Metabolites or Markers found 

in the first bottle.  

2.2 Use or Attempted Use by an Athlete of a Prohibited Substance or a Prohibited Method  

2.2.1 It is each Athlete’s personal duty to ensure that no Prohibited Substance enters 

his or her body and that no Prohibited Method is Used. Accordingly, it is not necessary 

that intent, Fault, negligence or knowing Use on the Athlete’s part be demonstrated in 

order to establish an Anti-Doping Rule Violation for Use of a Prohibited Substance or a 

Prohibited Method. 

 Article 10.2 ADR states: 

10.2 Ineligibility for Presence Use or Attempted Use, or Possession of a Prohibited 

Substance or Prohibited Method  

 The period of Ineligibility imposed for an Anti-Doping Rule Violation under  Article 2.1, 

2.2 or 2.6 that is the Athlete or other Person’s anti-doping offence shall be as follows, 

subject to potential reduction or suspension pursuant to Article 10.4, 10.5 or 10.6:  

10.2.1 The period of Ineligibility shall be four years where:  

(a) The Anti-Doping Rule Violation does not involve a Specified Substance, unless 

the Athlete or other Person  establishes that the Anti-Doping Rule Violation was not 

intentional.  

 

 

 



 

ARGUMENT 

34.Both the Athlete’s and the AIU’s written and verbal arguments have been carefully 

considered. For the sake of succinctness, only the most relevant arguments are 

recounted herein. 

 

THE AIU 

35.Pursuant to Article 2.1.2 ADR, both the confirmation provided by the analysis of 

the First Sample B Sample and that provided by her waived analysis of her Second 

Sample B Sample constitute sufficient proof of the occurrence of an ADRV for the 

Presence of a Prohibited Substance or its Metabolites or Markers. 

36.The confirmed detection of the Exogenous Testosterone and its Metabolites in both 

of the Athlete’s Samples also leads to the conclusion that the Athlete has used the 

Prohibited Substance pursuant to Article 2.2 ADR. 

37.There has been no deviation from any International Standard or procedure. The 

Samples were analysed in accordance with the TD2016EAAS and the Technical 

Document for IRMS (TD2016IRMS). Both procedures confirmed the Presence of 

Exogenous Testosterone and its Metabolites in the Athlete’s Samples.  

38.All athletes are strictly liable for any performance enhancing Prohibited Substances 

found in their system.  

39.The AIU argues that the Athlete’s two explanations have no factual basis. The 

Athlete’s hyperandrogenism does not explain the finding of Exogenous 

Testosterone in her urine Samples; and the possibility of contamination by 

supplements or dermal contact with an individual using testosterone gels are 

speculative, not grounded in any facts and “do not come close to fulfilling the 

Athlete’s burden of proof on a balance of probabilities”. 

40.Just as the Athlete neither establishes how the substance entered her body nor 

offers a credible explanation whatsoever for the findings of Exogenous 



 

Testosterone in her urine Samples, she also does not establish that her ADRV was 

unintentional to the requisite standard of proof. 

41.The evidence discloses no reason why the mandatory four-year period of 

Ineligibility for a first ADRV ought not apply to the Athlete.  Accordingly, the AIU 

recommends the imposition of a four (4) year period of Ineligibility and a 

disqualification of all her results from the 2017 IAAF London World Championships. 

 

THE ATHLETE 

42.The Athlete denies using synthetic testosterone.  She explains that because she 

has hyperandrogenism, she has abnormally high levels of Endogenous 

Testosterone, equivalent to those of a young male. 

43.She maintains that she has always had elevated testosterone levels and that 

because using drugs is unethical and illegal, she has never cheated or taken any 

drugs to elevate her testosterone levels knowingly.  

44.The Athlete also argues that testosterone is not available in Zambia and that she 

cannot explain how the testosterone entered her system. She asks the Panel why 

she would want to take testosterone when she already has elevated testosterone 

levels which have made her the object of ridicule her whole life.  

45.Alternatively, she argues that there are variety of ways in which the Exogenous 

Testosterone might have been transferred in her body including food, spiked 

drinks and coming into contact with someone who uses testosterone gels.  

46.She casts doubt on the laboratory analysis and questions why, when she was 

tested four times at the London event, only one of the four samples collected was 

uploaded as a positive in ADAMS. 

47.She claims that the IAAF has not acted honestly throughout the matter and 

contends that she has been systematically harassed, penalized and ostracized by 

Doping Control Officers because of her condition and physical appearance. 



 

48.Because she does not understand what is happening or how it has happened and 

that athletics are her lifeline, through of her representative, the Athlete asks the 

Panel to find a way to circumvent the ADR and reduce the four-year period of 

Ineligibility sought by the AIU. 

 

ISSUES 

1.  Has the AIU established that the Athlete has committed an ADRV? 

2. If the Athlete is found to have committed an ADRV, should the applicable period 

of Ineligibility be otherwise reduced or eliminated?  

 

DELIBERATIONS 

1. Has the AIU established that the Athlete has committed an ADRV? 

49.Doping is defined in Article 1 ADR as the occurrence of one or more of the ADRVs 

set forth in Article 2.1 to 2.10 ADR.  Pursuant to Article 2.1 ADR, the confirmed 

Presence of a Prohibited Substance in an athlete’s Sample, in this instance 

Exogenous Testosterone, constitutes an ADRV. 

50.The Athlete raises an issue with the fact that she gave four samples in London and 

that only one was reported as positive in ADAMS, not two. As a result, she says 

that “we don’t know about the samples” which the Panel infers means the Athlete 

believes a mistake might have occurred.  

51.In response, the AIU explains that the normal delay occasioned by the 

Confirmation Procedure Request under the TD2016EAAS is why ADAMS initially 

reported the First Sample as negative.  Further to the ensuing procedure which 

confirmed the Exogenous Administration of the target compounds, the result 

should have been changed to an “AAF” in ADAMS. This was an administrative 

oversight that the AIU says has been manually corrected since.  The AIU also 

explains that the other Samples collected from the Athlete in London were blood 

Samples, which are not meant to detect testosterone levels. Accordingly, the blood 



 

Samples analyses did not detect Exogenous Testosterone and they were rightly 

reported as negative in ADAMS. The AIU confirms that both urine Samples 

3824642 and 3824029 are currently reported as AAFs in ADAMS. 

52.Therefore, the Panel is satisfied that all laboratory procedures, analyses and their 

reported findings are valid. There has been no deviation from any International 

Standard which could cast doubt on the Sample analysis. 

53.Article 2.1.1 ADR (see supra) is unambiguous.  It is each athlete’s personal duty to 

ensure that no Prohibited Substance enters his or her body and it is not necessary 

for the AIU to demonstrate intent, Fault, negligence or knowing Use by the Athlete 

in order to establish that an ADRV for “Presence” has occurred.  

54.Pursuant to Article 2.1.2 ADR, sufficient proof of an ADRV involving the “Presence” 

of a Prohibited Substance or its Metabolites or Markers is established by the 

confirmation of the finding of Exogenous Testosterone in the Athlete’s First A and 

B Samples and the waiver of the B Sample analysis for her Second Sample. 

55.Pursuant to Article 2.2.1 ADR, it is each athlete’s personal duty to ensure that no 

Prohibited Substance enters his or her body and that no Prohibited Substance is 

“used”.  Accordingly, it is also not necessary for the AIU to demonstrate intent, 

Fault, negligence or knowing Use by the Athlete to establish that an ADRV for 

“Use” has occurred. And the fact that the Exogenous Testosterone was detected in 

the Athlete’s Samples leads to the conclusion that the Athlete “used” it. 

56.Upon consideration of all the evidence, an ADRV by reason of “Presence” is 

established to the Panel’s satisfaction. Although the charge of the ADRV by reason 

of Use adds nothing in terms of the potential sanction or the Panel’s deliberations, 

the Panel is satisfied that it is established as well.  

57.In conclusion, the Panel finds that the Athlete has committed a violation of Article 

2.1 ADR. 

2. If the Athlete is found to have committed an ADRV, should the applicable period 

of Ineligibility be otherwise reduced or eliminated? 

 



 

58.The Athlete does not admit the charges brought against her. She contests the 

finding of Exogenous Testosterone in her urine Samples and asks the Panel to 

reduce the presumptive period of Ineligibility. 

 

Standard of proof  

59.Because the AIU has established that an ADRV has been committed, pursuant to 

Article 3 ADR, the burden of proof then shifts to the Athlete to rebut a presumption 

or establish specific facts or circumstances on a balance of probability.  

60.An athlete seeking to eliminate or reduce a period of Ineligibility under the ADR 

based on his or her degree of Fault bears the burden of producing reliable and 

credible evidence establishing how the Prohibited Substance entered his or her 

system. 

61.Accordingly, the AIU argues that, pursuant to the ADR, before the Panel can 

entertain a reduction in the presumptive period of Ineligibility, the Athlete must 

first establish how the substance entered her system by way of specific and 

concrete evidence. But she merely provides speculative explanations that are not 

grounded in fact. 

62.The AIU relies on World Anti-Doping (WADA) v Damar Robinson & Jamaica Anti-

Doping Commission (JADCO) (CAS 2014/A/3820) where the Panel held that: 

“In order to establish the origin of a Prohibited Substance to the required balance of 

probability, and athlete must provide actual evidence as opposed to mere speculation”.  

63.The Athlete explains that her naturally occurring and produced testosterone levels 

caused by her hyperandrogenism are the likely cause of the AAF.   

64.However, the Athlete’s naturally elevated levels of Endogenous Testosterone must 

be distinguished from the Exogenous Testosterone that was detected in her urine 

Samples.  As explained by Professor Ayotte, the IRMS results for both of the 

Athlete’s Samples indicate that the Testosterone detected therein is of an 

Exogenous source. In other words, the Testosterone and other Metabolites 



 

detected in the Athlete’s urine Samples fell outside the Athlete’s usual parameters 

or “isotopic signature” and thereby confirmed their Exogenous source. 

65.Admittedly, because she has hyperandrogenism, the Athlete can produce 

significantly high levels of Endogenous Testosterone as a natural physiological 

occurrence. Yet, the AIU maintains, and Professor Ayotte explains, that the 

Testosterone detected in the Athlete’s urine Samples is of an Exogenous source, 

not present normally (e.g. without its use or Administration) in biological human 

Samples with natural isotopic signatures; it is purely synthetic. And, the 

scientifically reliable IRMS performed by two different WADA accredited 

Laboratories in accordance with the TD2016IRMS (the relevant applicable WADA 

technical document) has confirmed that Exogenous-synthetic compounds and 

Metabolites that are higher than the WADA Accredited laboratory reporting 

threshold were present in both her First and Second Samples. 

66.Specifically, analysing the data provided in the Athlete’s Biological Passport in her 

role as the IAAF’s APMU, Professor Ayotte testifies that in this case the IRMS 

results performed on both Athlete’s Samples showed an “exclusively synthetic 

isotopic signature”, thereby “totally excluding” the possibility that the Athlete’s 

hyperandrogenism is the cause of the AAF.  

67.I accept all the evidence of Professor Ayotte and therefore find that the presence 

of Exogenous Testosterone in the Athlete’s urine Samples was not caused by her 

hyperandrogenism.  

68.As an alternative explanation, and because she claims that there is no way for her 

to buy or obtain Testosterone in Zambia, the Athlete argues that contamination is 

the other likely cause of the AAF.  

69.She speculates and brings forth hypothesis such a possible dermal transmission by 

way of AndroGel, spiking of her food of drink and inadvertent use of “something” 

while training at a gym in Cardiff.  But she offers no facts or evidence in support of 

these hypothesis. In the end, she concedes that “there is no explanation”. 

70.The Athlete’s inability to offer any explanation whatsoever for the Presence of a 

well-known performance enhancer in  athletics does not advance her case. She 



 

simply says that she does not know how the substance got there.  This is 

insufficient under the ADR. 

71.In International Cycling Federation (UCI) v Jana Horakova & Czech Cycling 

Federation (CCF) CAS 2012/A/2760, the Panel reaffirms that: 

“CAS has constantly repeated that the requirement of showing how the Prohibited 

Substance got into one’s system must be enforced quite strictly since, if the manner in 

which a substance entered an athlete’s system is unknown or unclear, it is logically 

difficult to determine whether the athlete has taken precautions in attempting to prevent 

such occurrence (CAS 2007/A/1399, 17 July 2008).”  

72.The above cited case law applies to the case at hand. By offering mere 

speculations and providing no credible or reliable evidence that can explain the 

presence of Exogenous Testosterone in her urine Samples, the Athlete falls well 

short of meeting the applicable exculpatory standard of proof. 

 

DUTY OF UTMOST CAUTION 

73.As an International Level Athlete, the Athlete has the responsibility not to ingest 

any Prohibited Substances.  She must also be vigilant about everything she 

ingests.  This is known as the duty of utmost caution. 

74.CAS case law has long and well held the duty of utmost caution that all athletes 

have with respect to avoiding the ingestion of Prohibited Substances. The following 

passage of the (CAS) advisory opinion FIFA and WADA (CAS 2005/C/976 & 986) at 

p. 73 states: 

“The WADC imposes on the athlete a duty of utmost caution to avoid that a prohibited 

substance enters his or her body. Case law of CAS and of other sanctioning bodies has 

confirmed these duties, and identified a number of obligations which an athlete has to 

observe, e.g., to be aware of the actual list of prohibited substances, to closely follow 

the guidelines and instructions with respect to health care and nutrition of the national 

and international sports federations, the NOC’s and the national anti-doping 

organisation, not to take any drugs, not to take any medication or nutritional 

supplements without consulting with a competent medical professional, not to accept 



 

any medication or even food from unreliable sources (including on-line orders by 

internet) (...) The Panel underlines that this standard is rigorous, and must be 

rigorous, especially in the interest of all other competitors in a fair 

competition...”. (Emphasis is the Panel’s). 

75.Here, just as the Athlete does not establish the source of the AAF to the requisite 

standard, there is also nothing before the Panel that identifies any precautions the 

Athlete might and should have regularly taken, in accordance with her duty of 

utmost caution, with regards to supplement use or avoiding the ingestion of 

prohibited substances. 

 

INTENTION 

76.Pursuant to Article 2.1.1 ADR each athlete has a duty to ensure that no Prohibited 

Substance enters his or her body. The Presence (or Use) of a Prohibited Substance 

in an athlete’s sample constitutes a failure to discharge this duty and is the basis 

for the imposition of a period of Ineligibility. 

77.Pursuant to Article 10.2.1 (a) ADR, the mandatory period of Ineligibility to be 

imposed is four years unless the Athlete can establish on a balance of probabilities 

that the ADRV was not intentional. 

78.The Athlete looks to avoid the imposition of the mandatory period of Ineligibility by 

arguing that she has not knowingly or intentionally used the Testosterone and that 

there would have been no reason for her to do so. 

79.With regards to the Athlete’s intention or lack thereof, the AIU first relies on CAS 

Villanueva v. FINA CAS 2016/A/4534) , where the Panel examines the theoretical 

possibility that an athlete might be able to rebut the presumption of an ADRV 

being intentional without establishing the origin of a Prohibited Substance. The 

Panel in Villanueva held that this could be possible, but only in the most 

exceptional of circumstances, referred to therein as the “narrowest of corridors”.  



 

80.The AIU then relies on 2016/A/4919 WADA v. WSF & Iqbal, where the Panel 

echoes the Villanueva case and held that “in all but the rarest cases the issue is 

academic”.   

81.While the Panel believes that, when presented with exceptional circumstances and 

obligatory credible evidence to support the same, the possibility exists for an 

arbitral panel to reduce a sanction based on Article 10.2.2 ADR where an athlete 

proves unable to determine the origin of a Prohibited Substance, the Panel 

nonetheless agrees with the AIU that the matter at hand is not one of those “rare” 

cases.  

82.Exogenous Testosterone is an Anabolic Androgenic Steroid that has long been used 

for performance enhancement purposes. There is a wide range of reasons for 

athletes to use it including recovery, enhanced strength and muscle mass, and 

increased power, all of which could clearly be beneficial to an athlete competing in 

athletics.  

83.Exogenous Testosterone was detected in the Athlete’s urine Samples and was 

therefore ingested or administered by the Athlete. Without providing any evidence 

as to how the substance got into her system or outlining the measures she has 

taken to ensure that she did not ingest Prohibited Substances, thereby fulfilling her 

duty of utmost caution, the only inference that can be drawn by the Panel 

pursuant to Article 10.2.3 ADR is that she more than likely knew or reasonably 

should have known of the risks and that she knew, or reasonably should have 

known that her conduct might constitute or result in an ADRV. 

84.Athletes are strictly liable for the substances that are found in their systems and 

exceptional circumstances mitigating against the consequences of that strict 

responsibility will not be found to exist where the Athlete has failed to exercise 

appropriate diligence and care and where the Athlete has failed to provide 

satisfactory evidence to demonstrate that she was neither at Fault, nor acted 

negligently or intentionally. Here, there are no such mitigating exceptional 

circumstances. 



 

85.The evidence before me does not warrant a reduction of the mandatory period of 

Ineligibility pursuant to Article 10.2.1.1 ADR. The presumptive four-year sanction 

cannot be reduced on the basis of the Athlete’s lack of intention. 

 

CONCLUSIONS 

86.The AIU has proven the charge to the satisfaction of the Panel pursuant to Article 

3 ADR.  

87.The evidentiary burden then falls upon the Athlete to convince the Panel that the 

applicable period of Ineligibility of four years should be reduced or eliminated 

based on her lack of intent or Fault; which she fails to do. 

88.Indeed, although the Athlete and her representative offer candid empathetic 

statements and character references that the Panel has carefully considered, the 

Athlete neither provides adequate, probable or credible explanations to support 

her allegation that her ADRV was not intentional to the requisite standard of proof 

nor does she establish how the Exogenous Testosterone entered her system to the 

required standard or proof.  

89.Under the circumstances, regrettably, the Panel cannot reduce the mandatory 

period of Ineligibility.  

 

ORDER 

90.The Panel finds that the Athlete has committed an ADRV under Article 2.1 ADR.  

91.Pursuant to Article 10.2.1 ADR, she is suspended for a period of four (4) years 

from participating in any competition/event, in all sports. 

92.Pursuant to Article 9 ADR, all her individual results obtained at the London IAAF 

World Championships are disqualified with all resulting consequences including the 

forfeiture of any medals, titles, awards and prize and appearance money.  



 

93.Pursuant to Article 10.10.2 ADR the period of Ineligibility begins on the date of this 

Award. However, pursuant to Article 10.11.3 ADR, the time from August 12, 2017, 

being the date of her Provisional Suspension, to this day, July 31, 2018, shall be 

credited against the total period of Ineligibility to be served by the Athlete. 

94.This decision may be appealed exclusively to the Court of Arbitration for Sport 

pursuant to Article 13 ADR and its subsections.   

 

PUBLICATION 

95.The AIU shall Publicly Disclose this Award in accordance with Article 14.3.2 ADR. 

At a minimum, this means that the particulars of this matter shall be placed on the 

AIU website (or published through other means) for the duration of the Athlete’s 

period of Ineligibility.  

 

 

Janie Soublière, Chair  

 July 31, 2018   

Montreal, Canada 

 

 

 

 

 



 

IAAF v. Mupopo 

 

APPENDIX 1 

 

14 June 2018 

To Ms. Mupopo, Mr. Kalembo, Mr. Mung’ambata  

 

Please allow the Panel to succinctly recount the events that have led us to this juncture. 

• On March 09, 2018 I was nominated as Chair of the Disciplinary Panel to 

determine the case of IAAF v. Mupopo in the anti-doping proceedings 

conducted under the IAAF Athletics Integrity Unit Anti-Doping Rules. 

• On March 15, 2018 Sport Resolutions convened a teleconference hearing at 

which you were all in attendance, along with Tony Jackson, the AIU 

representative, during which, inter alia we established a tentative schedule for 

the disciplinary process. Upon my reiteration of the offer made by Sport 

Resolutions, you accepted that Sport Resolutions seek pro bono counsel to 

represent Ms. Mupopo. 

• On March 16, 2018, I issued directions under which the AIU was to file its Brief 

no later than April 03, 2018 and Ms. Mupopo was to file her Answer Brief no 

later than April 30, 2018. 

• The AIU filed its Brief within its deadline. 

• On April 03, 2018, the Tribunal was informed that Ms. Mupopo would be 

represented pro bono by Counsel from Mischon de Reya and 4 Square.  

• On April 19, 2018, further to pro bono Counsel’s request to modify the timelines 

outlined in my initial instructions of March 16, 2018 because, inter alia, of the 

difficulty of communicating with you and thereby to mount a proper defence, 



 

both parties agreed, as did I, to a modified timeline and extension for your pro 

bono Counsel to prepare Ms. Mupopo’s Answer Brief. It was agreed that Ms. 

Mupopo’s Answer Brief would need to be filed by May 09, 2018. 

 

• On May 08, 2018 pro bono Counsel contacted AIU Counsel and requested an 

additional extension, inter alia, to proceed with the analysis of some of Ms. 

Mupopo’s supplements. AIU agreed with some noted objections to this 

additional extension. The Tribunal was advised accordingly, thereby pushing 

the deadline for Ms. Mupopo to file her Answer Brief to May 14, 2018. 

• On May 14, 2018, the Tribunal was informed by Mischon de Reya LLP that they 

would no longer be representing you in this matter and that you were 

requesting an additional extension to find alternative pro bono Counsel and to 

allow such representative to file an Answer Brief on Ms. Mupopo’s behalf. 

• Mr. Kalembo confirmed by way of email on May 15, 2018 that you wished for 

Sports Resolutions to proceed in securing alternate pro bono legal counsel for 

Ms. Mupopo.  Out of respect of Ms. Mupopo’s rights to file a defence and to 

legal representation, the deadline to file her Answer Brief was tacitly extended 

whilst Sport Resolutions sought out alternative pro bono Counsel. 

• On May 22, 2018, notwithstanding the fact that the deadline for the Answer 

Brief was past due and that short timelines would likely need to be met, Ms. 

Claire Parry of Kingsley Napley LLP agreed to act on Ms. Mupopo’s behalf pro 

bono. She was provided with all the documentation received in the file to date 

to expedite her work.  

• Having successfully secured alternative counsel for Ms. Mupopo, the Tribunal 

sought out an alternative suitable date for the hearing. 

• On May 30, 2018, out of fairness to Ms. Parry and to ensure Ms. Mupopo’s rights 

to legal representation and to file a defense were respected, I issued directions, 

which granted you an additional extension to file Ms. Mupopo’s Answer Brief. 

The directions stated that the new deadline was June 11, 2018, with the AIU’s 



 

deadline to file its Response June 25th, 2018 and the hearing taking place July 

17, 2018. 

• On June 07, 2018 the Tribunal received correspondence from Ms. Parry stating 

that she had been unable to reach or receive a response from Ms. Mupopo or 

Mr. Kalembo by email. 

• On the same day, June 07, 2018, I issued directions solely to the attention of 

Ms. Mupopo, Mr. Kalembo and Mr. Mung’ambata instructing you to contact Ms. 

Parry no later than June 08, 2018 so that she could effectively proceed to 

represent Ms. Mupopo’s interests and file a brief on Ms. Mupopo’s behalf in 

anticipation of the July 17, 2018 hearing, as communicated by way of my May 

30, 2018 directions.  

• Mr. Kalembo acknowledged this correspondence. He replied to Sport Resolutions 

upon receipt of these instructions on June 07, 2018 and by way of email 

indicated “Thank you so much for the email I have read and understand was 

Ms. Mupopo need to do”. 

• It was expected that Ms. Mupopo would respect the Tribunal’s instructions and 

communicate with Ms. Parry no later than June 08, 2018.  

• On June 12, Ms. Parry informed the Tribunal that although she had repeatedly 

tried to reach Ms. Mupopo and Mr. Kalembo and Mr. Mung’ambata by phone 

and email, and that although she has received a short email acknowledgement 

from Mr. Mung’ambata, she has in no way been successful in communicating or 

obtaining directions from Ms. Mupopo.   

• Ms. Parry further informed the Tribunal that she did suggest to Mr. Kalembo in 

one of her emails that if Ms. Mupopo still wanted to instruct Kingsley Napley, 

then perhaps he could request an extension from the Chair, together with an 

explanation of why it has been so difficult for Ms. Mupopo to contact her 

directly.  No such correspondence was sent. 

 

 



 

• It appears that Ms. Mupopo has made no attempt to contact Ms. Parry, despite 

having been clearly instructed to do so. As a result, Ms. Parry is neither in a  

position to defend Ms. Mupopo’s interests nor to prepare an Answer Brief on 

her behalf. 

• The deadline established for Ms. Mupopo to file an Answer Brief has now lapsed. 

 

Ms. Mupopo, Mr. Kalembo and Mr. Mung’ambata:  it was your decision to contest the 

charge that the IAAF has brought against Ms. Mupopo. Therefore, you had and have a 

responsibility to cooperate with the process and to follow instructions and directions from 

the Tribunal. 

As outlined above, we have done everything we can to assist Ms. Mupopo in securing 

legal representation and in filing an Answer Brief in anticipation of hearing. But, clearly, 

you are not cooperating. 

At this juncture, the only useful inference that can be drawn is that Ms. Mupopo does not 

want pro bono assistance and that Ms. Mupopo does not intend to file an Answer Brief in 

anticipation of the hearing.  

Therefore, you are hereby informed that the hearing will proceed as scheduled on July 

19, 2018 with or without a legal representative acting on Ms. Mupopo’s behalf and with 

no Answer Brief on file on behalf of Ms. Mupopo.  

The Tribunal will attempt to be in contact with you to facilitate the logistics of the 

videoconference hearing in due time.  We do remind Ms. Mupopo of the seriousness of 

the AIU’S charge and its potential consequences and trust that replies will be prompt and 

responsive from this point forward.  The hearing will proceed at the time scheduled on 

July 19, 2018, with or without you. Please verify your contact coordinates and advise the 

Tribunal of such information and be available at such coordinates at the time that will be 

scheduled for the hearing.  

Should Ms. Mupopo not wish for the matter to proceed to a videoconference hearing, you 

are asked to promptly expressly inform the Tribunal accordingly. Should this be your 

preferred course of action, the Panel will render a written decision based on the 



 

documentary evidence and written statements that have already been filed with the 

Tribunal. 

Janie Soubliere,  

Panel Chair  

 

 



 

Sport Resolutions (UK) 
1 Salisbury Square 
London EC4Y 8AE 
 

T: +44 (0)20 7036 1966 
 

Email: resolve@sportresolutions.co.uk 
Website: www.sportresolutions.co.uk 
 
Sport Resolutions (UK) is the trading name of The Sports Dispute Resolution Panel Limited 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

mailto:resolve@sportresolutions.co.uk
http://www.sportresolutions.co.uk/

