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1. The Parties 

1.1 The Applicant is a State Corporation established under Section 

5 of the Anti-Doping Act No.5 of 2016 whose address of 

service is Anti-Doping of Kenya, Parklands Plaza, 

2nd Floor, Muthithi Road/Chiromo Lane Junction, P.O. Box 

66458-80100, Nairobi. Represented in this matter by Counsels 

Mr. Erick Omariba and Ms. Damaris Ogama. 

1.2. The Respondent is a Male national level 

athlete participating in the sport of boxing. 

1.3. The Sports Disputes Tribunal (Hereinafter Tribunal) is an 

independent Sports Arbitration Institution created under the 

provisions of the Sports Act 2013 Laws of Kenya. Mmbers of 

the Tribunal are appointed in terms of Section 6 of the said 

Act. 

2. Background 

2.1. The proceedings have been commenced by the Applicant 

filing a notice to charge the Respondent Athlete dated 

22nd February, 2018 signed by Ms. Damaris Ogama addressed 

to the chairman of the Sports Disputes Tribunal and received 

on 26th February, 2018. 



2.2. The Applicant brought charges against the Respondent vide a 

charge document dated 26th March and filed at the Tribunal 

on 27th March, 2018 that on 2nd December, 2017 at the 

Bigger Than Life Entertainment Boxing Tournament held in 

Nairobi, Kenya, Doping Control Officers in an in-competition 

testing, collected a urine sample from the Respondent. Aided 

by the Doping Control Officer, the Respondent split the 

Sample into two separate bottles, which were given reference 

numbers as follows; A4163536 (the "A Sample") and 

B4163536 (the "B Sample") under the prescribed World Anti

Doping Agency (WADA) procedures. 

2.3 Subsequently, both Samples were taken to the WADA 

accredited laboratory in Doha, Qatar. The Laboratory 

in Qatar analyzed the "A Sample" in accordance with the 

procedures set out in WADA 's International Standard for 

Laboratories (ISL). The analysis of the" A Sample" returned 

an Adverse Analytical Finding (' AAF') presence of a 

prohibited substance Cannabinoids/ 9-

tetrahy dro canna binoids). 



Cannabinoids/ 9-

tetrahydrocannabinoid is listed as a prohibited 

substance under S8 of the 2017 WADA prohibited list. 

Cannabinoids/9-tetrahydrocannabinoids is a specified 

substance according to Article 4.2.2 of the W ADC. 

2.4. The findings were communicated to the Respondent athlete 

by one Japhter K. Rugut, EBS the Chief Executive Officer of 

Anti-Doping Agency of Kenya (ADAK) vide a notice of charge 

and provisional suspension dated 5th of February, 2018. In the 

said communication the Respondent Athlete was offered an 

opportunity to provide an explanation for the same by 12th 

February, 2018. 

2.5. The same letter also informed the Athlete of his right to 

request for analysis of "B Sample"; and other avenues that will 

result into sanction reduction including prompt admission and 

requesting for a hearing and gave a deadline of 12th February, 

2018 for the same. 

2.6. The Respondent Athlete failed to respond to the letter by the 

specified date of 12th February, 2018. As a consequence, he 

forfeited his right to give a detailed explanation on the 

circumstances leading to the ADRV. 



2.7. The Applicant further resonates that the Respondent did not 

request for a Sample B analysis thus waiving his 

right to the same under rule 7.3.1 of ADAK Anti-Doping Rules. 

2.8. It is the Applicant's case that there was no departure from the 

International Standards for Laboratories (ISL) that could 

reasonably have caused the AAF as per Article 3.2.2 of ADAK 

ADR and further that there is also no departure from the 

International Standards for Testing and Investigations (ISTI) 

that could reasonably have resulted into the AAF in accordance 

with Article 3.2.3 hence the responsibilities, obligations and 

presumptions of Article 3 of ADAK ADR apply herein. 

3. Charges 

3.1. Subsequently, the Anti-Doping Agency of Kenya ADAK 

preferred the following charge against the Respondent Athlete:

The presence of a prohibited substance Cannabinoids I 9-

tetrahydrocannabinoid in the athlete's sample or use of a 
prohibited substance constitute an anti-doping rule 
violation under Article 2.1 of ADAK ADR, Article 2.1 of 
WADC and rule 32.2(a) and rule 32.2(b)of the IAAF rules. 



. 3.2. The Applicant further stated that the Respondent Athlete was 

not consistent with any applicable Therapeutic Use Exemption 

(TUE) recorded at ADAK for the substances in question and at 

the same time there is no apparent departure from the IAAF 

Anti-Doping Regulations or from WADA International 

Standards for Laboratories, which may have caused the 

Adverse Analytical Findings. 

3.3. The Applicant contends that the Respondent Athlete herein 

has a personal duty in ensuring that whatever enters his body is 

not prohibited and furthermore even on prescription they have 

the duty to be diligent as captured in Article 2.1.1 of WADC 

and ADAK Rules. 

3.5. The Applicant contends that this Tribunal has jurisdiction to 

entertain the matter under Sections 55,58 and 59 of the Sports 

Act No. 25 of 2013 and sections 31 and 32 of the Anti-Doping 

Act No. 5 of 2016 as amended to hear and determine this 

case. 



3.6. The Applicant prays that: 

a) All competitive results obtained by the Respondent 

Athlete from and including 2nd December, 2017 until the 

date of determination of the matter herein be disqualified, 

with all resulting consequences (including forfeiture of 

medals, points and prizes), as per Article 10.1 ADAK 

ADR and WADC. 

b) Respondent Athlete be sanctioned to a four year period of 

ineligibility as provided by Article 10 of ADAK Rules and 

WADC. 

c) Costs as per Article 10.10 of WADC. 

4. Preliminary Matters 

4.1. The matter was first brought to the Tribunal vide a notice to 

charge addressed to the chairman of the Sports Disputes 

Tribunal dated 22nd February, 2018 by Ms. Damaris Ogama 

for the Applicant (ADAK). The matter was filed on the 26th 

of February, 2018 at the Tribunal. The notice also requested 

the Tribunal to constitute a hearing panel to whom the 

charge documents and other relevant materials were to 

be served. 



4.2. Upon reading the notice to charge dated 22nd February, 

2018 filed at the Tribunal , the Tribunal directed and 

ordered that the Applicant should serve the mention 

notice, the notice to charge, the notice of ADRV, the 

Doping Control Form and all other relevant documents on 

the Respondent within 15 days of the date hereof, a Panel 

was constituted and the matter was to be mentioned on 21st 

March, 2018 to confirm compliance and for further 

directions. 

4.3. On 21st March, 2018 when the matter up for mention the 

Counsel for the Applicant Mr. Omariba confirmed to the 

Tribunal that the notice and directions had been served on 

the Respondent Athlete, who indicated that he wasn't keen 

to attend before the Tribunal. Mr. Omariba asked for a 

hearing date after service of the Charge Document. Mr. 

Omariba sought leave from the Tribunal to effect service by 

via WhatsApp or SMS citing insecurity in Kibera where the 

Respondent Athlete resides and feared for his safety in 

effecting service in person. 



He also told the Tribunal that he sensed hopelessness on 

the part of the Respondent Athlete. The Tribunal asked 

Mr. Omariba to try and effect personal service and 

thereafter report any challenges encountered in an 

attempt to do so. Hence he was directed to serve the 

Charge Document within 7 days and a hearing date was 

set for 12th April, 2018. 

4.4. On 12th April, 2018 the day the matter was scheduled for 

hearing Mr. Omariba was ready to proceed exparte 

because the Respondent Athlete was not interested in the 

case and he had now switched off his phone. Mr. Omariba 

was not able to effect service in person and therefore did it 

through WhatsApp, email and SMS. He confirmed this via 

an affidavit of service which he filed on the material 

day. For the sake of fair hearing, the Tribunal found it 

prudent to give the Respondent Athlete another chance to 

appear and defend his case. 



5. Hearing 

The Tribunal asked Mr. Omariba to reach out to the relevant 

federation of the Respondent Athlete, if he could be 

produced. A hearing date was rescheduled to 26 th April, 

2018 where the matter would proceed the presence of the 

Respondent Athlete notwithstanding. 

5.1. At the hearing on 26 th April, 2018, the Applicant ADAK was 

represented by Counsel Eric Omariba. 

5.2. The Respondent Athlete was not present neither was he 

represented by anyone. 

5.3. The matter was heard exparte. 

5.4. The Counsel for the Applicant Mr. Omariba from the outset 

indicated that he will rely on his oral submissions, the Charge 

Documents and email communication availed to the Tribunal 
to prosecute this case. 

5.5. Mr. Omariba contends that as indicated in the Charge Document 

the Respondent when notified about the AAF, never filed any 

formal response either admitting or denying the use of the 

prohibited substance. 



5.6. Going by the communication availed to the Tribunal by 

the Applicant, the Respondent Athlete exhibited a care 

free attitude. According to Mr. Omariba for the 

Applicant at one point he had promised to come to the 

Tribunal for the mention, then requested for legal 

representation and thereafter said he has quit boxing 

because it is a dead sport. 

5.7. According to Mr. Omariba, the Respondent Athlete's 

phone went unanswered and communication stopped 

forthworth. However, Mr. Omariba proved to the 

Tribunal that the WhatsApp and SMS communication 

were duly delivered, meaning the Respondent Athlete 

followed the happenings at the Tribunal but just refused 

to appear. 

5.8. The Applicant avers that the guilty ones are always 

afraid and he contends that the Respondent Athlete 

used the prohibited substance cannabis mainly to 

enhance his performance in the boxing tournament. 



5.9. Mr. Omariba asserted that studies carried out on 

Cannabis in Sport indicate that this prohibited 

substance can decrease anxiety, fear, depression and 

tension thus working as an advantage to an Athlete 

taking part in a competition and this is what happened 

to the Respondent Athlete. 

5.10. To prove that the Respondent Athlete used the 

prohibited substance for purposes of performance 

enhancement, the test report from the laboratory 

registered excessive usage of the substance recording 

a concentration of 489 ng/mL greater than the 

accepted threshold after adjustment for the Specific 

Gravity (SG) of 240 ng/mL. 

5.11. The Applicant posits that pursuant to Article 2.1.1 of 

WADC and ADAK ADR, it is each Athlete's personal 

duty to ensure that no Prohibited Substance enters his 

or her body. Athletes are responsible for any 

Prohibited Substance or its Metabolites or Markers found 

to be present in their Samples. 



Accordingly, it is not necessary that intent, Fault, 

negligence or knowing Use on the Athlete's part be 

demonstrated in order to establish an anti-doping 

rule violation under Article 2.1. 

5.12. Based on the above reasons, Mr. Omariba prefers a 

four years period of ineligibility as sanction on the 

Respondent Athlete. 

6. Discussion 

6.1. We have carefully considered the matter before us and the 

counsel's oral submissions and supporting documents and 

these are our observations; 

6.2. Section 31 of the Anti-Doping Act states that; 

"The Tribunal shall have jurisdiction to hear and determine 

all cases on anti-doping rule violations on the part of athletes 

and athlete support personnel and matters of compliance of 

sports organizations. (2) The Tribunal shall be guided by the 

Code, the various international standards established under 

the Code, the 2005 UNESCO Convention Against Doping in 

Sports, the Sports Act, and the Agency's Anti-Doping Rules, 



amongst other legal sources." 

6.3. Consequently, our decision will be guided by the Anti-Doping 

Act 2016, the WADA Code and other legal sources. 

6.4. The applicant's counsel asserted that according to Article 2.1 

and 2.1.1 of the WADA Code and as read together with ADAK 

rule 2.1 and 2.1.1, it is the athlete's responsibility to ensure 

what goes into ~ system is suitable for an athlete thus liable 

for the consequences in contrary. 

6.5. The Applicant's counsel has also proved to this panel that the 

higher concentration of the prohibited substance in the 

Respondent Athlete's sample beyond the acceptable threshold 

confirms the intent, fault and negligence on the part of the 

Athlete. 

6.6. The Respondent Athlete refused to appear before the Tribunal to 

defend himself even after several adjournments in his favour 

and the care free attitude exhibited speaks a lot about his lack of 

respect to ADAK and the Tribunal. 

7. Decision 

7.1. WADA Code Article 10.2 'Ineligibility for Presence, Use or 

Attempted Use or Possession of a Prohibited Substance or 

Prohibited Method' is applicable in this matter. 



7.2. WADA Code Article 10.2.1 expressly states 'The period of 

Ineligibility shall be four years where Article 10.2.1.2 applies 

and we quote 'The anti-doping rule violation 

involves a Specified Substance and the Anti-Doping 

Organization can establish that the anti-doping rule violation 

was intentional.' In this matter, it is relevant. 

7.3. The Athlete refused to come to defend himself before the 

Tribunal even after several adjournments were made to enable 

him appear and narrate his side of story. He was disrespectful 

to both ADAK and the Tribunal and this kind of behaviour 

confirmed his guilt in the matter and therefore the full period 

of Ineligibility of four years comes to bear, and commences 

from the date of the Provisional Suspension which was 5th 

February, 2018. 

7.4. All competitive results obtained by the Respondent Athlete 

from and including 2nd December, 2017 until the date of 

determination of the matter herein are disqualified, with 

resulting consequences (including forfeiture of medals, points 

and prizes) pursuant to Articles 9 and 10 of WADA Code and 

ADAKADR. 



7.5. Parties have a right of Appeal pursuant to Article 13 of the 

WADA Code and ADAK ADR. 

7.6. Each party to bear its own costs. 

7.7. Any other prayers or motions are dismissed. 

Dated and delivered at Nairobi this 20th day of September, 2018. 

Signed: 
Mrs. Elynah Sifuna-Shiveka 

Deputy Chairperson, Sports Disputes Tribunal 

Signed: 

Mr. Gichuru Kiplagat 

Member, Sports Disputes Tribunal 

Signed: 

Mr. GMT Ottieno 



Member, Sports Dispute- Tribunal 


