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I. The Parties 

1. The Applicant is the Anti-Doping Agency of Kenya (hereinafter 'ADAK' or 

'The Agency') a State Corporation established under Section 5 of the Anti

Doping Act, No. 5 of 2016. 

2. The Respondent is a male adult of presumed sound mind, an Elite and 

International Level Athlete whose address of service is through the 

Advocates on record for him (hereinafter 'the Athlete'). 

II. Background 

3. The Athlete whose full time career was athletics was based at Kaptagat in a 

Rosa Associate Camp, therefore IAAF Competition Rules, IAAF Anti

Doping Regulations, the WADA Code and the ADAK Anti-Doping Rules 

(ADR) apply to him. 

4. On 12th March, 2017, during the Brescia Art Marathon in Italy, a NADO 

IT ALIA Doping Control Officer in an In-competition testing collected a 

urine sample from the Athlete. These were split into two separate bottles in 

accordance with the prescribed WADA procedures were given reference 

numbers A 3581704 (the "A Sample") and B 3581704 (the "B Sample"). 

5. The Samples were sent to a WADA accredited Laboratory in Roma, Italy. 

The Laboratory analyzed the A Sample in accordance with the procedures 

set out in WADA's International Standard for Laboratories (ISL). Analysis 

of the A Sample returned an Adverse Analytical Finding ("AAF") being the 

presence of a prohibited substance 19-Norandrosterone and 19-

Noretiocolanolone/19-Noretiocolanolone or its metabolites or markers. 

6. The Doping Control Process is presumed to have been carried out by 

competent personnel and using the right procedures in accordance with the 

WADA International Standards for Testing and Investigations. 



7. The findings were communicated to the Athlete by Mr. Japhter K. Rugut the 

Chief Executive, ADAK through a Notice and probable Provisional 

Suspension dated 7th July, 2017. In the said communication the Athlete was 

offered an opportunity to provide an explanation for the AAF by 14th July, 

2017and the option for Sample B analysis (see page 14-15 of the Charge 

Document) . 

8. The Athlete failed or refused to respond to the Notice from ADAK by the 

deadline issued in ADAK's letter dated 7th July 2017 necessitating the 

preparation and filing of charges by the Applicant. The Athlete also failed 

to explain the presence of the prohibited substance in his urine sample the 

Applicant stated. 

9. The Athlete did not request a Sample B analysis thus waiving his right to 

the same under rule 7.3.1 of ADAK ADR. 

10. A Notice to Charge was filed at the tribunal on 27th July 2017 by the 

Applicant's Counsel pursuant to which the following directions were 

issued: (i) that the Applicant serve the Mention Notice, the Notice to Charge, 

the Notice of the ADRV, the Doping Control Form and all relevant 

documents within 15 days (ii) a panel of Mr. John Ohaga, Ms. Mary Kimani 

and Mr. Robert Asembo was constituted to hear the matter and (iii) the 

matter was scheduled to be mentioned on 23rd August 2017 to confirm 

compliance and for further directions. 

11. On request by ADAK Counsel, the mention for 23rd August 2017 was 

rescheduled to 31st August 2017 through the tribunal's email dated 25th 

August 2017. 

12. At the mention on 31st August 2017, Counsel for the Applicant present said 

he would file required documents by 5th September 2017. Meanwhile, the 



tribunal appointed Ms. Sarah Ochwada to handle the case on pro bono basis 

and the next mention was set for 20th September 2017. 

13. On 7th September 2017 a Notice of Appointment of Advocates Ms. Sarah 

Ochwada and Ms. Eunice Olembo from Center for Sports Law (CSL) was 

filed at the tribunal. 

14. During the mention on 20th September 2017 where both counsel for the 

Applicant and Athlete were present the tribunal was informed that the 

charge document had been served on the Athlete on 6th September 2017. The 

Counsel for the Athlete were granted 30days to file their statement of 

response and other relevant documents and the hearing date was set for 26th 

October 2017. 

15. In view of Gazette Notice No. 10548 which declared 26th October 2017 a 

public holiday, the tribunal on 23rd October 2017 directed that the hearing 

set for then be adjourned and instead be heard on 23rd November 2017. The 

Applicant was directed to serve a notice in regard to the same upon the 

Athlete and his advocates. 

16. On 23rd November 2017 Counsel for the Athlete requested for more time to 

get in touch with the Respondent Athlete while Counsel for the Applicant 

asked for 7 days to amend the charge document which carried a different 

name rather than that of the Respondent in this particular case; Counsel for 

Athlete was given leeway to respond if necessary to the amended 

document. The next mention was set for 6th December 2017. 

17. The amended Charge Document was received by the tribunal on 6th 

December 2017 and only the Applicant's Counsel was present at the 

mention on even date. Nevertheless Counsel for the Athlete was given time 

to respond to the amended document with a mention being scheduled for 

20th December 2017. 



18. At the mention on 20th December 2017 where Counsel for both parties were 

present, Counsel for the Athlete reported that she caught up with the 

Athlete and she was collecting information which would enable her file a 

response to the Applicant's amended document. 

19. The matter was mentioned on 17th January 2018 for further directions and 

on the same date the Counsel for the Athlete requested for an extension of 

time in order to complete the response document which was granted and a 

mention for further directions was set for 24th January 2018. 

20. On 18th January 2018 a Response to Charge was received by the tribunal 

from the Athlete's Counsel. 

21. At the mention on 24th January 2018 where Counsel for both parties were 

present, a hearing date was set for 8th March 2018. 

III. The Hearing 

22. The matter came up for hearing on 8th March 2018 and the parties presented 

their respective submissions and laid before the Panel evidence and 

documents in support of their respective cases for consideration. 

23. At the hearing ADAK was represented by Mr. Erick Omariba Advocate 

while the Athlete was represented by Ms. Sarah Ochwada, Advocate. 

24. ADAK has preferred the following charge against the Athlete: --

Presence of a prohibited substance 19-Norandroterone DL and 19-

Noretiocholanolone/Noretiocholanolone in the athlete's sample in 

violation of Article 2.1 of ADAK ADR, Article 2.1 of WADC and 

rule 32.2 (a) and rule 32.2(b) of the IAAF rules. 



IV. Summary Submissions 

A. Applicant's Submissions 

25. Mr Omariba, Counsel for the Applicant, informed the Panel that the Agency 

had preferred charges against the Athlete and he would adopt the amended 

charge document. 

26. He submitted that the Athlete is a male athlete whose result management 

was referred to ADAK by IAAF and ADAK in turn delegated the matter to 

the Sports Disputes Tribunal as provided for in the Anti-Doping Act No.5 

of 2015 to constitute a hearing panel which the Athlete was comfortable 

with. 

27. The Applicant's Counsel acknowledged that as per Article 3 of ADAK ADR 

and W ADC' s rules the Agency had the burden of proving the ADRV to the 

comfortable satisfaction of the hearing panel. 

28. He also pointed out that pursuant to rule 2.1.1 of ADAK ADR it was each 

athlete's personal duty to ensure that no prohibited substance entered his or 

her body; "Athletes are responsible for any prohibited substance or its 

metabolites or markers found to be present in their samples. Accordingly, it 

is not necessary that intent, fault, negligence or knowing Use on the 

Athlete's part be demonstrated in order to establish an anti-doping rule 

violation under Article 2.1." 

29. Counsel flagged out the modes of establishing ADRV as enumerated at 

Article 3.2 which included the scientific or lab presumptions and the 

roles/responsibilities of the Athlete as set out under Article 22.1 of the 

W ADC. He also enjoined the Athlete's duties as embodied in the preface to 

the Anti-Doping rules. 

30. Counsel for the Applicant opined that his side had ably prosecuted their 

case and as a result of which the Athlete had amongst others admitted the 



results of "Sample A" as he did not request for analysis of sample B, thus 

waived his right to "Sample B" analysis and thereby accepted the "Sample 

A" results under Article 7.3.1; by so doing the Athlete thus admitted to the 

presence of a prohibited substance in his sample, ( as under Article 3.2 of 

ADAK ADR) thereby going against the stricture hence a burden shift as per 

10.2.1 in direction of the Athlete to demonstrate on one side how the 

prohibited substance entered his body and on the other, no fault, negligence 

or intention to entitle him to a reduction of sanction. Further, the Athlete 

admitted having not declared any information on treatment/medication on 

the Doping Control Form (DCF). 

31. Counsel for the Applicant submitted that the Athlete in his explanation said 

he did not know how the substance got into his body and quoting CAS 

2014/ A/3820 WADA v. Damar Robinson & JADCO, Counsel argued that it 

was not sufficient for the Athlete to merely suggest that the prohibited 

substance must have entered his body inadvertently but "rather, an athlete 

must adduce concrete evidence to demonstrate that the medication the athlete took 

contained the particular substance". 

32. Regarding Fault and Negligence, Counsel for the Applicant submitted that 

the Athlete was charged with the responsibility to be knowledgeable of and 

comply with Anti-Doping Rules and to take responsibility in the context of 

anti-doping for what they ingest and use, saying the Athlete failed to 

discharge his responsibility under rules 22.1.1 and 22.1.3 of ADAK ADR. 

That the Athlete acted negligently and recklessly as required under Article 

22.1.4 of ADAK ADR by failing to inform the doctor that he was an athlete 

subject to anti-doping rules and was due for competition on March 12, 2017. 

33. Counsel contended that the Athlete had a long career in athletics which 

afforded the Athlete wide experience through participation in various races 



aided by a network of promoters and sponsors with whom the Athlete had 

been in touch via internet and humble education could not have been a 

hindrance to the exposure to the crusade against doping in sports. 

34. Counsel requested the Athlete be handed the regular sanction of a four-year 

period as under Article 10.2.1 of ADAK ADR for the ADRV which involved 

a non-specified substance as pursuant to Article 10.4, the two conditions 

precedent to the elimination or reduction of the sentence which would 

otherwise be visited on an athlete who was in breach of Article 2.1, namely 

"establishment of how the substance entered his body" and "that the athlete did not 

intend to take the substance to enhance performance" were not satisfied by the 

Athlete owing to the Athlete's inability to "adduce evidence as to his degree of 

culpability with a view to eliminating or reducing his period of suspension." 

B. Athlete's Submissions 

35. It was submitted that the Athlete was specialized in long distance running 

and that he "made his foray into international athletics by participating in the 

Brescia Art Marathon in Italy on March 12th 2017." 

36. Further, Counsel for the Athlete averred that the Athlete began his athletics 

career as a pace setter and that he had been hired by Rosa Associates to set 

pace for two Kenyan athletes during the Italy race and it was the Athlete's 

spontaneous decision to take advantage of his lead and finish the race in 

third position upon seeing that the rest of the competitors were lagging far 

behind him, a position that led to his notification for the in-competition 

testing, "which he obliged although it was his first time experiencing doping control 

procedures." 



37. Counsel submitted that, "It was only after this race that Rosa Associates saw the 

Respondent's potential as a long distance athlete and decided to sign him under their camp 

and management in April of 2017." 

38. The Athlete's Counsel argued that the Athlete knew very little about anti

doping rules and was not familiar with WADA, the Prohibited List or TUEs 

until he was notified about his AAF, with the Athlete claiming sensitization 

by the national ADO was mostly targeted at elite Kenyan athletes and that 

he neither was involved in these seminars nor was any information shared 

or communicated to him by any of his fellow athletes who were the targeted 

beneficiaries of ADAK trainings. 

39. The Athlete's Counsel chronicles that, about one week before the 

competition, suffering from influenza, headache, general weakness and 

nausea, the Athlete purchased over the counter medication namely Flugone, 

Puritan, Sona Moja and Deep Heat. Further, he (Athlete) narrated visiting a 

clinic in Eldoret Town (which the Athlete said he chanced upon) around the 

month of December 2016 where he received an injection for bodily ailments. 

The Athlete said he could not recall the name of the clinic, added his 

Counsel. 

40. Counsel went on to submit that the Athlete did not know what was 

contained in the injection he received as he (Athlete), was not a doctor and 

he did not inquire as he trusted the medical expertise of the personnel 

treating him and neither did he retain any receipts or prescriptions from that 

visit. 

41. Counsel said that the Athlete denied intentionally using Norandrosterone 

for purposes of performance enhancem~nt and further to this, the Athlete 

claimed that he had never used any substance to enhance his performance. 



42. Regarding burdens of proof, Counsel for the Athlete contended that the 

Applicant needed to prove to the comfortable satisfaction of the panel that 

the Athlete not only knew the substance he was taking was prohibited but 

that he also took such substance wilfully in order to enhance his 

performance and to gain an unfair advantage, Counsel stressing that "An 

athlete cannot of his/her own volition decide or predict when he/she will fall ill, nor 

can he invent symptoms of an illness". Therefore," It is not enough to simply claim 

that proximity to date of competition as a valid justification of intention to dope", 

stated Counsel. 

43. Regarding diminished knowledge and understanding of anti-doping rules, 

Counsel contended that efforts by ADAK and Athletics Kenya to sensitize 

athletes were at best discriminatory and fragmented adding that athletes 

were not schooled in medicine and pharmacy, whereas most drugs were 

packaged with inserts whose detailed explanation of pharmacokinetics may 

not be understood by an average athlete. 

44. Highlighting that the standards of care for top athletes is very high in light 

of their experience, expected knowledge of anti-doping rules and public 

impact they have on their particular sport, Counsel rendered Appendix 1 of 

W ADC in regard to the definition of 'Fault' arguing that" ... the circumstances 

considered must be specific and relevant to explain the Athlete or other Person's 

departure from the expected standard of behavior". 

45. Citing CAS case law which repeatedly underscored the most basic 

requirements an athlete ought to take in fulfilling the duty of "utmost care", 

for example, check the product label, do an internet search etc., Counsel 

stated that at first light it was difficult to disagree with this convention 

however, Counsel continued, "it is important to note that nowhere does the 

WADA Code state clearly that Athletes must, at a minimum, read the product label 



and perform an internet search to meet their duhJ of "utmost caution", nor does it 

even say simply that Athletes must exercise "utmost caution". The phrase "utmost 

caution" is only mentioned in the definition of No Fault or Negligence, and to reach 

the conclusion that Athletes have a general duhJ of "utmost caution" from this 

definition requires a level of interpretation and background knowledge that would 

be -at best- questionable to expect from Athletes." 

46.Further, it was the Counsel's view that, "Nowhere zn WADA's "Athlete 

Reference Guide to the 2015 World Anti-Doping Code" is there an instruction that 

they are expected to check a product label or do an internet search of the ingredients 

in a product. More broadly, the guide provides almost no information on what 

Athletes can do to avoid inadvertent anti-doping rule violations beyond the risks of 

taking supplements, and what consequences might be if they do not. Rather, the 

guide replicates the rather technical terminology used in the Code of "Fault", and 

provides very little further details." Counsel surmises that" .. . It is a completely 

different matter to hold an Athlete accountable to a standard that he was necessarily 

aware existed." 

47. Counsel for the Athlete thereafter requested the Panel to assess the level of 

diligence required of the Athlete under his specific circumstances and in 

light of his personal capacities while deciding the applicable sanction and 

concluded that "This case should be treated with leniency because the Respondent 

in his diminished capacity and understanding of the regulations has given his 

testimony to the best of his knowledge and has cooperated in the proceedings." 

V. T urisdiction 

48. The Sports Disputes Tribunal has jurisdiction under Sections 55, 58 and 59 

of the Sports Act No. 25 of 2013 and Sections 31 and 32 of the Anti- Doping 

Act, No. 5 of 2016 (as amended) to hear and determine this case. 



VI. Applicable Law 

49. Article 2 of the ADAK Rules 2016 stipulates the definition of doping and 

anti-doping rule violations as follows: 

The following constitute anti.:doping rule violations: 

2.1 Presence of a Prohibited Substance or its Metabolites or 

Markers in an Athlete's Sample 

2.1.1 It is each Athlete's personal duty to ensure that no 

Prohibited Substance enters his or her body. Athletes are 

responsible for any Prohibited Substance or its Metabolites or 

Markers found to be present in their Samples. Accordingly, it 

is not necessary that intent, Fault, negligence or knowing Use 

on the Athlete's part be demonstrated in order to establish an 

anti-doping rule violation under Article 2.1. 

2.1.2 Sufficient proof of an anti-doping rule violation under 

Article 2.1 is established by any of the following: presence of 

a Prohibited Substance or its Metabolites or Markers in the 

Athlete's A Sample where the Athlete waives analysis of the 

B Sample and the B Sample is not analyzed; or, where the 

Athlete's B Sample is analyzed and the analysis of the 

Athlete's B Sample confirms the presence of the Prohibited 

Substance or its Metabolites or Markers found in the Athlete's 

A Sample; or, where the Athlete's B Sample is split into two 

bottles and the analysis of the second bottle confirms the 

presence of the Prohibited Substance or its Metabolites or 

Markers found in the first bottle. 



VII. MERITS 

50. The Tribunal will address the issues as follows: 

a. Whether there was an occurrence of an ADVR; 

b. The Burden and Standard of proof; 

c. Whether, if the finding in (a) is in the affirmative, the Athlete's ADRV 

was intentional; 

d. Whether there should be reduction based on the Athlete's degree of 

Fault; 

e. The standard sanction and what sanction to impose in the 

circumstance. 

A. The Occurrence of an ADRV 

51. With regard to the Athlete's ADRV, the Tribunal notes that it is undisputed 

that the Athlete's A Sample revealed the presence of the prohibited 

substance 19 Norandrosterone DL and 19 

N oretioco lano lone/N oretiocho lano lone. 

52. Consequently, we are in full agreement with the Applicant that the matter 

before us involves presence of a prohibited substance in an athlete's sample 

under 2.1.1 of ADAK ADR which provides as follows: "It is each Athlete's 

personal duhJ to ensure that no prohibited substance enters his or her body. Athletes 

are responsible for any prohibited substance or its metabolites or markers found to 

be present in their samples. Accordingly, it is not necessary that intent, fault, 

negligence or knowing Use on the Athlete's part be demonstrated in order 

to establish an anti-doping rule violation under Article 2.1." 

53. At the hearing the Athlete said he did not ask for a sample B analysis 

because he did not understand well if he was supposed actively to request 

for it. By not asking for sample B analysis he was deemed to have waivered 



his right to the same under IAAF rule 37.5 and confirmed sample A results 

under W ADC' s Article 7.3.1. Therefore occurrence of the ADRV had been 

proved by the Agency to the comfortable satisfaction of the hearing panel. 

B. Burden and Standard of Proof 

54. The Athlete then bears the burden of proof that the ADRV was not 

intentional (Article 10.2.1 of the ADAK ADR) and it naturally follows that 

the Athlete must also establish how the substance entered his body. 

55. Pursuant to Article 3.1 of the ADAK ADR, the standard of proof is on a 

balance of probability. The Article provides as follows: 

[. .. ] Where these Anti-Doping Rules place the burden of proof upon the 

Athlete or other Person alleged to have committed an anti-doping rule 

violation to rebut a presumption or establish specified facts or circumstances, 

the standard of proof shall be by balance of probabilihJ. 

56. The Panel notes that this standard requires the Athlete to convince the Panel 

that the occurrence of the circumstances on which the Athlete relies is more 

probable than their non-occurrence, cf. CAS 2016/ A/ 4377, at para.51. 

C. Was the Athlete's ADRV intentional? 

57. The main relevant rule in question in the present case is Article 10.2.3 of the 

ADAK ADR, which reads as follows: 

As used in Articles 10.2 and 10.3, the term "intentional" is meant to 

identify those Athletes who cheat. The term, therefore, requires that 

the Athlete or other Person engaged in conduct which he or she knew 

constituted an anti-doping rule violation or knew that there was a 

significant risk that the conduct might constitute or result in an anti

doping rule violation and manifestly disregarded that risk. An anti-



doping rule violation resulting from an Adverse Analytical Finding 

for a substance which is only prohibited In-Competition shall be 

rebuttably presumed to be not "intentional" if the substance is a 

Specified Substance and the Athlete can establish that the Prohibited 

Substance was Used Out-of-Competition. An anti-doping rule 

violation resulting from an Adverse Analytical Finding for a 

substance which is only prohibited In-Competition shall not be 

considered "intentional" if the substance is not a Specified Substance 

and the Athlete can establish that the Prohibited Substance was 

unrelated to sport performance. 

58. The WADA 2015 World Anti-Doping Code, Anti-Doping Organizations 

Reference Guide (section 10.1 "What does 'intentional' mean?", p. 24) 

provides the following guidance: 

'Intentional' means the athlete, or other person, engaged in conduct he/she 

knew constituted an ADRV, or knew there was significant risk the conduct 

might constitute an ADRV, and manifestly disregard that risk. 

Article 10.2 is clear that it is four years of ineligibilihJ for presence, use or 

possession of a non-specified substance, unless an athlete can establish that 

the violation was not intentional, for specified substances, it is also four years 

if an ADO can prove the violation was intentional. 

Note: Specified substances are more susceptible to a credible, non-doping 

explanation; non-specified substances do not have any non-doping 

explanation for being in an athlete's system. 

59. The Panel in the present case aligns with the Panel in CAS 2016/ A/ 4377 that 

the Athlete must establish how the substance entered his body and that to 

establish the origin of the prohibited substance it is not sufficient for an 

Athlete "merely to protest their innocence and suggest that the substance must 



have entered his or her body inadvertently from some supplement, medicine or other 

product which the athlete was taking at the relevant time. Rather, an athlete must 

adduce concrete evidence to demonstrate that a particular supplement, medication 

or other product that the athlete took contained the substance in question". 

60. In CAS 2014/ A/3820, the Panel made the following comments: 

In order to establish the origin of a Prohibited Substance by the required 

balance of probability, an athlete must provide actual evidence as opposed to 

mere speculation. In CAS 2010/A/2230, the Panel held that: to permit an 

athlete to establish how a substance came to be present in his body by little 

more than a denial that he took it would undermine the objectives of the Code 

and Rules. Spiking and contamination - two prevalent explanations 

volunteered by athletes for such presence - do and can occur; but it is too 

easy to assert either; more must sensibly be required by way of proof given 

the nature of the athlete's basic personal duty to ensure that no prohibited 

substances enter his body. 

61. From the pleadings adduced by both parties, the Panel distilled the 

following: that the Athlete did not declare any treatment information on the 

DCF. We note that the Athlete contends that he had been medicated through 

an injection sometime in December of 2016 and further he said he did not 

know what kind of medication was given to him via that injection. He also 

claimed he could not recall the name of the clinic that attended to him and 

he provided no treatment notes or any other form of evidence to convince 

the Panel of his claim either. The nearest the Panel came to any information 

as to how the prohibited substance might have entered his body was via an 

allusion by his Counsel who submitted at No. 20 (Athlete's submissions) 

that, the prohibited substance most likely was injected into his system when 

he attended the clinic in Eldoret town. 



62. During the hearing the Athlete testified that he had an injury problem- in 

particular a leg muscle injury and malaria and he said he was injected and 

given tablets. He said he did not inform the doctor that he was a runner and 

it is conceivable that he may have received a prohibited substance in 

consequence of this non-disclosure. It is also probable that he could have 

misplaced the treatment chits/ documents especially if his doping 

knowledge was at low level as he claimed. What is not convincing is that 

he totally forgot the name of the clinic (which usually have their names 

boldly printed unless it was a backstreet establishment!), save for describing 

that it was in the middle of town. It was also rather curious that while he 

was training at Kaptagat Satellite Township, he chose to by-pass the two 

public health centers there and proceeded to the unnamed clinic in town. 

63. In light of this, the Tribunal finds that the Athlete did not prove on the 

balance of probability how the prohibited substance entered his body or the 

origin of the prohibited substance. 

64. The Tribunal is mindful of CAS 2016/ A/ 4534 and CAS 2016/ A/ 4676, 

where the Panels considered that an athlete might be able to demonstrate a 

lack of intent even where he/ she cannot establish the origin of the 

prohibited substance. In CAS 2016/ A/ 4676, at para 72, inter alia, stated that 

"the Panel can envisage the theoretical possibilihJ that it might be persuaded by a 

Player's simple assertion of his innocence of intent when considering not only his 

demeanor, but also his character and his ton/, even if such a situation may inevitably 

be extremely rare". 

65. The Panel finds, from the demeanor, character and history - which can be 

counted as 'actual evidence' pursuant to CAS 2014/A/3820. Par. 77 - of the 

Athlete, that there may exist in this case some extenuating circumstances 

which show on the balance of probability that the ADRV was not intentional 



(without the Athlete having to establish the origin of the prohibited 

substance). 

66. It is important to note that the submissions tabled by the Applicant's 

Counsel, especially from the middle of document, kept referring to a female 

pronoun yet the Respondent Athlete is male. His date of competition at the 

Applicant's submission No. 41 also seems to be confused with that of the 

female athlete from whose template the Athlete's document was derived 

from and this lack of attention to individual details of the Athlete could have 

miss-assigned him crucial personal characteristics of another 

athlete/ person. 

67. Whereas the Athlete was participating at an international forum, it is not 

lost on the Panel that this was his first full marathon and also his very first 

test in or out of competition. According to the information provided to this 

tribunal, the event where he was tested was only the second of his 

international forays, the first one being on or about 5th March 2017 at Treviso 

where he run up to the 30km mark. 

68. It would also seem that the Athlete was participating at his first major 

international outing and even then only as a pace setter or what the 

Applicant in No. 49 of its submissions views in this manner; "athlete herein 

was hired to enhance performance of other athletes, the presence of prohibited 

substance in his sample is evidence of intention", while in the opinion of the 

Athlete, he completed in third position at the event where he was tested by 

the mere coincidence of other competitors lagging behind. In the opinion of 

the Panel, the Applicant's assertion at No. 45 of its submissions is a major 

contradiction as events leading to the Athletes testing indicate that his 

(Athlete's) was not a long career (and wide experience in at least 

international athletics) and there was the real possibility that less than ideal 



exposure at the international forum could arguably have been a hindrance 

to the Athlete's exposure to the crusade against doping in sports. 

69. During the hearing the tribunal heard testimony (that was not contradicted 

or challenged by the Applicant) that the Athlete's 'wide' athletic resume 

consisted of the following local races; Kass FM (December 2016), Nandi Hills 

(around 2015) and Discovery (February 2015) and in all of them, the Athlete 

competed in the half marathon section. It is also noted that he did not win 

any of these races and was not tested therein. At the hearing he said he did 

not know if the winners of these local races were tested. 

70. The Panel therefore finds that the facts available do not attest to a seasoned 

national or elite international athlete for that matter, and the Athlete's 

Counsel assertions that the Athlete was hardly educated on anti-doping 

matters may probably have been the true status. 

71. Such a finding brings to question the 'knowing' assertion by the Applicant 

in the 'intentional' debate; 'Intentional' means the athlete, or other person, 

engaged in conduct he/she knew constituted an ADRV, or knew there was 

significant risk the conduct might constitute an ADRV, and manifestl11 disregard 

that risk. If the Athlete was not highly aware of anti-doping rules then he 

could have been suffering from what his Counsel terms as "diminished 

knowledge" and may not have 'knowingly' pursued the ADRV as envisaged 

in the W ADC' s definition which seeks to differentiate between a cheat the 

inadvertent commission of an ADRV. Other than the proximity to date of 

the competition, the Applicant did not furnish any other evidence to prove 

that the Athlete intentionally set out to willfully cheat to "enhance the 

performance of the athletes he was hired to pace". 

72. Further to this, we shall set out and comment on some phrases in the 

Applicant's submissions because at a cursory glance they seem fairly 



pedestrian but read in context, they seemingly point an accusatory finger at 

a third party who remains unnamed by the Applicant in this case: See No. 

23 " [ } ... e) Under instructions of the employer he was supposed to get out of the 

race at some point as he did previously; fJ He decided to finish instead of letting 

unknown competitors win the race; g) His testing was as a result of disobedience to 

the instructions as per his job description; h) Having successfully completed the 

assignment he was admitted into the Rosa camp in Kaptagat ... " And No. 49 "It 

is clear from the evidence and submissions that the athlete herein was hired to 

enhance performance of other athletes, the presence of prohibited substance in his 

sample is evidence of intention. If he was not aware then the athlete support 

personnel in charge if [of] the other athletes is and since the respondent has opted 

not to disclose he carries the burden." 

73. In regards to disobedience nuance raised by the Applicant, the same could 

be interpreted to further indicate the rookie status of the Athlete who was 

not properly schooled in the art of pace setting being on his maiden 

participation at the events in Italy. We are not told where the Athlete resided 

before he joined the Rosa Kaptagat camp (which as the Applicant points out 

only happened after his 'successful' outing at the event he was tested) and 

therefore as the Athlete stated during the hearing it is a possibility that he 

may have stumbled across the clinic as at that point he was 'lone-ranging' 

solving his own medical challenges even as there was a possibility that he 

deliberately sought out that clinic as the Applicant posited in its arguments. 

74. On the rather cryptic No. 49, the panel will not split too many hairs in view 

of the fact that the Applicant adduced no evidence to show what it could 

have been that this third party was aware of (or who the athlete support 

personnel was) and instead dwell on the burden of proof directly and 

properly on the shoulder of the Athlete in this case. Suffice it to say that pace 



setters are employed in races to actually enhance performance of the other 

athletes and these race enhancers employ conventional tactics such are 

running in patterns designed to break the wind on competitors, control the 

pace to avoid burn-out in crucial stages of the race and a host of other 

methods. That the Athlete was hired to do so is in order. What perhaps the 

Applicant should have stressed was enhancement of performance to gain 

unfair advantage. That perhaps the ASP alluded to by the Applicant 'knew' 

and employed an unfair method, the same may have been unknown or 

uncontemplated by the Athlete for he 'disobeyed' and went on to finish as 

Not instructed at his own peril. This however remote, exhibited a possibility 

that the Athlete was not aware of an ulterior motive to unfairly enhance the 

performance of the other athletes. 

75. Accordingly, the Tribunal finds that the Athlete has met his burden of proof 

in demonstrating lack of intention despite adducing no concrete proof of 

how the prohibited substance got into his body. 

D. Reduction Based on the Athlete's Degree of Fault? 

76. Ignorance is no excuse as stated by the Applicant in No. 47 of its submissions 

is cardinal rule accepted under the principle of strict liability. The plea of 

ignorance alone cannot procure the Athlete reduction of sanction to a 

reprimand as he prayed for. 

77. Even if it is acknowledged that the Agency did tend to concentrate its 

awareness campaigns amongst elite athletes and generally has perhaps not 

yet reached many athletes on the level of the Athlete in this case, ignorance 

of anti-doping rules cannot be an adequate shield and all/ any athletes who 

elect to play the sport and rely on it as a means of livelihood must endeavor 

to individually acquaint themselves with the Code responsibilities as laid 



out in Article 21.1 of the WADC. Thereafter each athlete must duly employ 

'utmost caution' when engaging in their chosen business to guide against 

inadvertent ingestion of prohibited substance and in this region it is 

generally recognized that proscribed medication is the major culprit as 

against supplements which tend to form the bulk in CAS case law at this 

point in time. 

78. In answer to the Athlete's concern about what seem to be unrealistic legal 

yardsticks, it will be noted that jurisprudence is meant to be used as a guide 

and each case must be interrogated based on its own unique characteristics. 

79. Further to this, the Applicant in No.51 of its submissions pointed out that 

the two conditions precedent to the elimination or reduction of the period 

of ineligibility which would otherwise be visited on the Athlete who is in 

breach of Article 2.1 of the WADC were (i) establishment by the athlete on 

how the prohibited substance entered his/her body (ii) demonstration by 

the athlete that he/ she did not intend to take the substance to enhance 

performance; and the Applicant concluded, "If, but only if, those two 

conditions are satisfied can the athlete adduce evidence as to his degree of culpabilihJ 

with a view to eliminating or reducing his period of suspension." 

80. This Panel on the other hand will rely on the Article 10 of the W ADC and 

criteria set therein on arriving at sanction appropriate for circumstances 

discerned in regard to this case. 

E. The Standard Sanction 

81. With respect to the appropriate period of ineligibility, Article 10.2 of the 

ADAK ADR provides that: 



The period of ineligibilihJ for a violation of Article 2.1, 2.2 or 2.6 shall be as 

follows, subject to potential reduction or suspension pursuant to Article 

10.4, 10.5 or 10.6: 

10.2.1 The period of ineligibility shall be four years where: 

10.2.1.1 The anti-doping rule violation does not involve a Specified 

Substance, unless the Athlete or other Person can establish that the anti

doping rule violation was not intentional 

10.2.2 If Article 10.2.1 does not apply, the period of Ineligibility shall 

be two years. 

82. The Tribunal notes that the standard sanction for an ADRV involving a non

specified substance is four (4) years, unless the Athlete can establish that the 

ADRV was not intentional. 

DECISION 

83. Having considered all the pleadings put forth by both parties in this case, 

this Panel holds as follows: 

a. The ADRV has sufficiently been proven; 

b. The applicable sanction is set at Article 10.2.2 of the WADC; 

c. The Athlete's period of ineligibility shall be for a period of two (2) 

years with effect from 14th July 2017 being the date the Athlete was 

provisionally suspended; 

d. All results obtained by the Athlete from March 12th, 2017 inclusive of 

points and prizes are disqualified; 

e. The parties shall bear their own costs of these proceedings. 

84. The right of appeal is provided for under Article 13.2.1 of the WADA Code, 

Rule 42 of the IAAF Competition Rules and Article 13 of ADAK rules. 
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