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ABBREVIATIONS AND DEFINATIONS 

The following abbreviation used here in have the indicated definitions 

ADAK-Anti-doping Agency of Kenya 

ADR- Anti- Doping Rule 

ADRV-Anti- Doping Rule Violation 



AK-Athletics Kenya 

IAAF-International Association of Athletics Federation 

S.D.T-Sports Dispute Tribunal 

WADA-World Anti-Doping Agency 

All the definitions and interpretation shall be construed as defined and 

interpreted in the constitutive document both local and international. 

JURISDICTION 

The Sports Dispute Tribunal has jurisdiction under Section 55, 58 and 59 of 

the Sports Act NO.25 OF 2013 and Section 31 and 32 of the Anti-Doping 

Act N o.5 of 2016 and as Amended to hear and determine this case. 

1. The Parties 

1.1. The Applicant is a State Corporation established under Section 5 of the 

Anti-Doping Act No. 5 of 2016. It is the body charged with managing Anti

Doping activities in the country including results management. 

1.2. The Respondent Purity Jerono Talam is a female adult of presumed 

sound mind, an International Level Athlete to whom the Anti-Doping Act 

No. 5 of 2016 and ADAK ADR apply. 

2. Background 

2.1. ADAK filed a notice of charge dated 22nd February 2018 at the Sports 



Disputes Tribunal (SDT) on 26th February, with a request to the SDT 

chair to constitute a hearing panel. 

2.2. The matter was placed before the tribunal chair who made orders as 

follows: 

1. The applicant shall serve the Mention Notice, the 

Notice to charge, the Notice of ADRV, the Doping 

Control form and all relevant documents on the 

Respondent within 15 days of the date hereof; 

11. The panel constituted to hear this matter shall be as 

follows: 

a. John M Ohaga; 

b. Gilbert Ouko; 

c. Mary N. Kimani; 

111. The matter shall be mentioned on Wednesday 21st 

March, 2018 to confirm compliance and for further 

directions. 

2.3. The matter was mentioned before the hearing panel on 21 st march 2018. 

The athlete had been served amd was present. She indicated to the panel 

that she would require legal representation but was unable to meet the 

costs thereof. The panel made the following orders: 
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1. Athlete requires legal assistance. Tribunal shall provide 

from its pro bono panel 

11. ADAK has seven (7) days to serve the charge document 

Ill. Further mention for directions on 11th April 2018 

IV. Athlete's at the mention not necessary 

2.4. ADAK filed the formal charge document and relevant support 

documents on 27th March 2018 

2.5. On 10th November 2018, the firm of Wanyaga & Njaramba Advocates, 

pro bona advocates appointed by the Sports Disputes Tribunal filed a notice 

of appointment of advocates. 

2.6. The matter was mentioned on 11th April 2018. Ms. Wanyama attended 

on behalf of Purity Jerono, the athlete Respondent. She requested for three 

weeks to obtain full instructions and file the statement of response which 

request was allowed. The matter was stood over for mention on 2nd May 2018 

for further directions. 

2.7. On 2nd May 2018, Ms Wanyama informed the hearing panel that she had 

only met the athlete two days before the mention date and required more 

time to follow up on instructions. The panel allowed a further 14 days to the 

Respondent to file her response and set the matter for mention on 16th May 

2018 to fix a hearing date. 



2.8. The Respondent's statement of response and supporting documents 

were filed on 15th May 2018. When the matter came up for mention on 16th 

May 2018, the Respondent's counsel Ms. Wanyama indicated that the athlete 

would require the testing analysis of her 'B' sample. The Counsel for ADAK 

had no response save to notify the Respondent that she would have to meet 

the cost of the analysis. 

2. 9. Ms. W anyama for the Respondent requested for 3 months adjournment 

to allow for time to source the requisite funds for analysis. The panel granted 

5 weeks. A mention was set for 4th July 2018 to confirm payment of the 

required analysis fees of US $ 350. 

2.10. The matter was mentioned on 11 th July 2018. By then the athlete had not 

raised the funds for 'B' sample analysis and requested for a further 30 days. 

ADAK counsel Mr Rogoncho did not object save that he prayed that, that be 

the last adjournment granted to the Respondent. The prayer was allowed 

and the next mention was set for 15th August 2018. 

2.11. On 15th August 2018, the matter was before the panel for mention. Ms. 

Wanyama informed the panel that the athlete was not able to pay the US$ 

500 to have the 'B' sample analysed. No further adjournment was allowed 

and the hearing was set for for 6th September 2018. 
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2.12. At the set hearing on 6th September 2018 Ms. Wanyama informed the 

hearing panel that she had not been able to reach the Respondent since the 

last attendance and had thus not notified her of the hearing date. She asked 

for an adjournment which was not opposed byADAK. The hearing was 

adjourned to 25 th September 2018. 

2.13. On 13th September 2018, the Respondent was present. ADAK counsel 

Mr Rogoncho requested for the hearing to be adjusted to 3rd October 2018. 

Then was agreed upon. 

2.14. On 3rd October, 2018, the Respondent informed the panel that they were 

ready to proceed but that they required information from ADAK which 

necessitated ADAK to apply for an adjournment to provide the required 

document. ADAK requested for 30 days. The hearing was adjourned to 8th 

November 2015. 

2.15. The hearing finally proceeded on 15th November 2015. As the original 

hearing panel members were unavailable, the panel that heard the matter 

was: 

1. Mrs. Elynah Shiveka 

2. Mrs. Njeri Onyango 

3. Mr. G.M.T Ottieno 

2.16. The matter was fully heard and a date for mention to confirm filing of 

written submissions set for 13th December 2018. 

3. Hearing and Parties Evidence 



ADAK'S CASE 

3.1. Mr. Rogoncho appearing for ADAK did not call any witness and fully 

relied on the charge document and annexed documents as filed 

3.2. Mr. Rogoncho pointed that athlete's 'A' sample analysis had returned 

an AAF or the presence of a prohibited substance Oxandrolone. He relied on 

the test report dated 18th December 2017 ("PJT 2"). 

3.3. Oxandrolone is a prohibited substance under Section 1 of the 2017 

WADA prohibited list. It is a non-specified substance (Article 4.2.2 of 

WADC). It was ADAK's position that the athlete had no applicable TUE nor 

any reason to have the stated substance in her sample. 

RESPONDENT'S EVIDENCE 

3.4. As the athlete's sworn testimony is not long, we shall herein reproduce 

the same. The evidence was given in Kiswahili, a language widely 

used and understood in Kenya and hereunder the hearing panel's 

recorded English version. 

"I know why I am before the Tribunal. I went for a race in China in 

November 2017. I ran on 19th and 26th marathon. 

I cannot recall the names-different cities- 1st one position 3, 2hr.52min, 



2nd finished in position 1, 2hr.46mins. 

I came back home. I had doping sample taken in each race. 1st sample I 

was informed returned an ADRV (AAF) no information about the 2nd 

sample. 

Got a notice from AD AK-saw the alternatives 

I got the letter late after date for response to AD RV had passed. 

I had a response and had swallowed some tablets. 

I had received a contraceptives injection. 

I have two children and I am married so I needed to use contraceptives. 

I went to Flax Dispensary-Kaptagat Eldoret. I however, bled too much 

so I went back to the hospital. I got some medication. 

I did not use medication found to be in my system. I asked for sample B 

testing but was not able to raise the funds for that purpose. 

I have never tried any doping substance. 

According to me I did not use anything to aid. Only pain killers for 

example when there is pain-Voltaren. I had used for knee aches. 11 



4. Parties Submissions 

ADAK'S SUBMISSIONS 

4.1. ADAK filed its written Submissions on 13th December, 2018. It was 

noted that IAAF Competition Rules, IAAF Anti- Doping Regulations 

together W ADC and ADAK ADR apply to the Respondent. 

4.2. ADAK submitted that the athlete's unne sample was collected in 

competition during the China-ASEAN intellectual Marathon, which sample 

was split into sample A6285570 and B6285570 as prescribed. This has not 

been disputed. 

4.3. The samples were transported as prescribed and tested at the WADA 

accredited Beijing Laboratory and results of A sample returned an AAF for 

presence of a prohibited substance Oxandrolone. 

4.4. ADAK submits that the athlete was notified of the AAF by a letter of 5th 

February 2018 which required her to give her response by 12th February 2018. 

The Respondent did respond stating that she had ingested Piriton, Amoxyl 

and Flagyl being a prescription from a pharmacist and also she had been 

given contraceptives and other medications she could not remember. She 

requested for testing of 'B' sample but failed to follow this through as she 

failed to meet the payment for the same. 



4.5. ADAK submitted that it had met its legal obligations in establishing the 

ADVR as provided by article 3.2. It had produced analytical results from a 

WADA accredited laboratory which results have not been challenged. 

4.6. ADAK also submitted that the athlete had responsibilities under article 

22.1 of ADAK ADR as follows; 

a) To be knowledgeable of and comply with the anti-doping rules. 

b) To be available for sample collection 

c) To take responsibility, in the context of anti-doping, for what they 

ingest and use. 

d) To inform medical personnel of their obligation not to use 

prohibited substances and prohibited methods and to take 

responsibility to make sure that any medical treatment received does 

not violate these anti-doping rules. 

e) To disclose to his or her international federation and to the agency 

any decision by a non-signatory finding that he or she committed an 

anti-Doping rule violation within the previous 10 years. 

f) To cooperate with Anti-doping organizations investigating anti

doping rule violations. 

4.7. Commenting on the Respondent's evidence ADAK submits; 



a) She admitted the results of 'Sample A' and waived her right to 

"Sample B" analysis. Thereby accepting the 'Sample A' results under 

Article 7.3.1. 

b) By accepting the 'Sample A' results under article 7.3.1, the athlete 

thus admitted to the presence of a prohibited substance in his sample. 

(Article 3.2 of ADAK ADR) 

c) The athlete admitted that she has been an active participant in 

athletics events in previous occasions and has provided samples for 

testing on those occasions. 

4.8. ADAK therefore submitted that having met its obligations and proved 

the presence of the prohibited substance the burden shifted to the athlete 

under the "strict liability" provisions of article 2.1.1. It is also upon the 

athlete to demonstrate no fault, negligence or intention so as to be entitled 

to a reduction of sanction, noting that Oxandrolone is a non-specified 

substance. 

4.9. ADAK'S position is that for an ADRV to be committed non

intentionally, the athlete must show on a balancing probabilities that, he/ she 

did not know that his/her conduct constituted an ADRV, or that there was 

no significant risk of an ADRV. Relying on CAS 2014/ A/3820, par 77 ADAK 

submitted the proof on a balance of probability requires that "one 



explanation is more probable than the other possible explanation". The 

athlete must provide actual evidence as opposed to mere speculation. 

4.10. ADAK submits that by failing to pursue testing 'B' Sample the athlete 

has conceded the results of' A' Sample and ADAK has therefore discharged 

its duty of proof. The athlete having admitted the presence of a prohibited 

substance then the provisions of article 2.1.1 on strict liability set in and the 

burden of proof shifts to the athlete to demonstrate no fault negligence or 

intention in order to benefit from a reduction sanction. 

4.11. ADAK relied on the following past decisions 

i. CAS 2014/A/3820-Par. 77 

"Proof by a balance of probability requires that one explanation 

is more probable than the other possible explanation" The 

athlete must provide actual evidence as opposed to mere 

speculation. 

ii. CAS A2/2011 Kurt Foggo -VS- International Rugby League 

(WLR). 

The athlete must demonstrate that the substance was not 

intended to enhance the athlete's performance. The mere fact 

that the athlete did not know that the substance contained a 

prohibited ingredient does not establish absence of intent. 

iii. UCI -versus- Alberto Contado velasco & RFEC 



iv. CAS 2014/A/3820-WADA-VS- Damar Robinson & Jamaica 

Anti- Doping Commission 

v. CAS 2006/A/1067 lRB-VS KEYTER 

"The Respondent has stringent requirement to offer persuasive 

evident of how such contamination occurred. Unfortunately, 

apart from his own words, the Respondent did not supply any 

actual evidence of the specific circumstances in which the 

unintentional ingestion of the cocaine occurred. 

v1. CAS 99/ A234 & CAS 299/ A235 Mecca Medina -VS- FINA 

"The raising of unverified hypothesis is not the same as clearly 

establishing the facts" 

4.12. ADAK submits that the Respondent herein has not met any of the basic 

conditions so as to benefit from a reduction of the sanction prescribed. 

RESPONDENT'S SUBMISSIONS 

4.13. It is admitted that the Respondent is an international athlete. It is 

submitted that she suffered an injury close to her race in china and she 

purchased over the counter medication at Elda-chemist in Eldoret Town 

where she bought Voltaren. 

4.14. The Respondent denies taking the prohibited substance Oxandrolone 

and that she gave a detailed account of all the medication taken before the 

race. That despite the complexities of anti-doping matters and her lack of 

legal knowledge she did provide an honest explanation and corroborative 

evidence to support her explanation to ADAK. 



4.15. The Respondent also relied on her e-mail of 5th December 2018, where 

she explained that she took medications prescribed to her at Flax dispensary 

due to menstrual complications where brufen and ferroglobin drugs were 

prescribed. 

4.16. Counsel for the Respondent submits at paragraph 10 that as the 

substance in question is a specified substance, it is the responsibility of 

ADAK "to prove that the athlete used the substance intentionally" . And 

further at paragraph 11, it is submitted that ADAK has the duty to prove that 

"The Respondent not only knew that the substance she was taking was 

prohibited, but also that she did it willfully in order to enhance her 

performance". 

4.17. Placing reliance on the CAS 2015/N3845 SIGFUSFOSSDAL-VS-1PF, it 

is submitted that the Respondent has met the threshold as she "gave an 

explanation that she did not take the prohibited substance Oxandrolone at 

any point in time to intentionally enhance her performance." "If at all the 

prohibited substance was found in her urine, she has no idea how it got 

there." 

4.18. The Respondent's counsel has relied on; 

(a). CAS 2013/N3327 CILIC-VS-ITF 

Athlete consumed a tablet with warning in a foreign language 

which was mistaken for another similar sounding but acceptable 



substance held to have been in adverted consumption and fault 

held to be "light" 

(b). CAS 2017/A/5110 FIS-VS- THERESE JOHAUG & NIF 

Athlete used a lip balm with prohibited substance on advise of 

her experienced team doctor. Solution was 18 months. 

The panel considered; 

a) The degree of risk that should have been perceived by the athlete and 

b) The level of care and investigation exercised by the athlete in relation to 

the perceived level of risk. 

4.19. From paragraph 20 to 35, the Respondent's counsel; seems to tear into 

the requirements of the WADA Code on the athlete's responsibility and the 

code's apparent failure to guide athletes on what and how to check products 

or the error in expecting athletes to be familiar to CAS awards and 

concludes; 

"One cannot reasonably expect that athletes should stay updated 

with the latest CAS jurisprudence. Thus the repeat references 

might give the unfortunate impression that anti-doping law is an 

insider's game formed in CAS awards but not recorded in the 

applicable rules nor readily made available . .. " 

4.20. In mitigation, counsel for the Respondent submits that this panel does 

consider that the Respondent; 

a) was honest and cooperated with ADAK 



b) Is a young person with promising career 

c) Is a first time offender 

d) Is a mother of two sons and her family relies on her 

e) Relies on the career as the only source of income 

4.21. It is therefore submitted that this panel assesses the proportionality of 

sanctions in cases where the sanction appears harsh in light of the 

circumstances of the case. It is thus proposed that the Respondent's period 

of ineligibility to be reduced to reprimand. 

5. Decision 

5.1. The panel has reviewed the foregoing evidence and submissions of the 

parties and taken note of all circumstances surrounding the charge. 

5.2. The panel particularly notes that the Respondent has not mounted any 

charge on the process of sample collection. However a challenge has not 

been raised against the AAF for the banned substance Oxandrolone. 

5.3. ADAK relies on the finding of the laboratory and of course the 

provisions of article 3.1 ADAK ADR and WADC. Further submissions they 

have met the requirements of Article 3.2 in that WADA accredited laboratory 

has returned a AAF which is to be presumed to have been conducted in lieu 

with the international testing standards. Further the same has up to date not 

been challenged. No departure from those standards has been alleged or and 

proved. 



5.4. On the other hand the Respondent says she wished to challenge the AAF 

and duly so indicated save that she was short of funds. 

5.5. While the panel duly appreciates the Respondent's expressed wish to 

have 'B' sample tested and indeed granted time for the Respondent to 

pursue that option. It is regrettable that this did not happen. In the absence 

of any contrary results from testing of 'B' sample, the panel has to presume 

that the results of' A' sample and the AAF therein indicated. The panel must 

therefore hold that the findings of 'A' sample testing with an AAF for 

Oxandrolone is unchallenged. To that extend, the ADRV has been proved to 

the comfortable satisfaction of the panel. 

5.6. The ADRV having been established, the burden shifts to the Respondent 

to answer to the ADRV and to establish circumstances to help the panel see 

whether the Respondent can benefit from the requirements set in the W ADC 

reduction of the applicable sanctions. 

5.7. It is therefore important to look at the available explanations or 

responses given by the Respondent both to ADAK and in these proceedings. 

Having looked at the Doping control form, the Respondent merely states 

that she was taking painkillers and supplements but did not specify which. 

5.8. Oxandrolone is described as an androgen and anabolic steroid 

medication which is used to help promote weight gain, to help offset protein 



catabolism caused by long term corticosteroid therapy, to support recovery 

from severe burns, to treat bone pain associated with osteoporosis, to aid in 

the development of girls with turner syndrome and for other indications. It 

is taken by mouth. It is a non-specified substance and is listed as an SI-lA 

anabolic androgenic steroid under S1.lB endogenous AAS of WADA'S 2017 

prohibited list. 

5.9. Together with her statement of charge to the present matter, the 

Respondent filed a list of documents. One of the documents filed is a hospital 

attendance chit of Flax Dispensary. The same shows attendance on 17th 

January 2017. The complaint is P.V bleeding. The prescription appears as 

Brufen 800 mg. 

5.10. The Respondent also attached to her documents a response made to 

ADAK on 25th January 2017 upon receipt of ADAK's notification dated 4th 

February 2017. In her response to the usually elaborate letter from ADAK 

she stated in her email of 25th February 2017 as follows;" Re: Hello. Am 

complaining about a letter u sent to me. Before I went for the race I had 

toothache. I went to hospital to remove it and I was given piriton, flagyl and 

amoxyl by the doctor. Also I had taken family planning contraceptives 

which made me to bleed and when I consulted the doctor he gave me some 

medicine which I cannot really remember the name. For sure that was all 

that I took before I went to the race. I deny the case before me and before 

God. Thanks looking forward to your response" 



5.11. From the above, the panel notes that it is not clear when the Respondent 

saw the doctor stated in the email response. One would ask, is it the same 

Doctor at the Flax Dispensary who prescribed the brufen stated at No. 7.9 

above. If not at least in our estimation she knew which doctor she attended 

before. It has not been stated that it was not possible to get that Doctor to 

issue a letter to state what he prescribed or even to conform that she attended 

before him or her and what ailment she presented for treatment. 

5.12. The Flax Dispensary Chit only shows prescriptions for Brufen. It 

would not and it has not been claimed it can result in the AAF for 

Oxandrolone. It was the duty of the Respondent to show what medications 

she had exactly taken and that those medications would actually give an 

AAF for Oxandrolone. In so doing she would have established the origin 

and form of ingestion of the prohibited substance, which is an important 

element in responding to the charge herein. 

5.13. The panel further notes that in her testimony at the hearing, the 

Respondent did mention that while receiving treatment at Flax Dispensary, 

she did not mention or disclose to the Doctor that she was an athlete. She 

further stated that while in China, she used a supplement she obtained from 

an Ethiopian athlete who had it. That they took the supplement 

(unnamed/ unidentified). That she was seeking strength but had no illness. 

The other athletes who took the supplement were Lucy Chepkoech and 

Mercy Chelagat. The two were however not called to testify. 



5.14. The Respondent was of the position that she took the supplement from 

the Ethiopian athlete as she thought and believed that it would assist in 

strength building not doping. She says she indicated on the DCF the use of 

pain killers and supplement used in China. Thus, we have no benefit to 

know what supplement she was using and what possible connection it may 

have to the AAF for Oxandrolone. 

6. RESPONDENT'S RESPONSIBILITIES 

6.1. Paramount to the findings of the tribunal are the provisions of Article 

2.1.1 and 22 of the WADC and ADK Rules which are premised on the fact 

that it is the athlete's personal duty to ensure that no prohibited substance 

enters his/her body. The athlete is essentially deemed to be personally liable 

for any prohibited substance or its metabolites or markers found to be 

present in their samples. This position is emphasized in numerous decisions 

of CAS such as CAS 2012/A/2804- DIMITAR KUTROUSKY VS. ITF page 26. 

"The athlete's duty is measured against the fundamental duty that he or she 

owes under the programme and W ADC to do everything in his or her power 

to avoid ingesting any prohibited substance." 

6.2. We have already held that the ADRV has been proved by the ADAK to 

our satisfaction in the prescribed manner. 

6.3. The circumstances as submitted by ADAK, without more point to the 



conclusion that the Respondent ingested the prohibited substance with 

intend to dope or in reckless abandon of the duty owed to the programme, 

it would therefore follow that in the absence of explanation by the 

Respondent, the standard of proof is in that instance greater than a mere 

balance of probability but less than proof beyond reasonable doubt. 

6.4. The provisions of Article 10.2.3 of the W ADC and ADAK rules provide 

that in order for a violation under the code to be deemed /✓ intentional" the 

athlete should have known that the conduct constitutes an anti-doping rule 

violation and that there was a significant risk that the conduct could 

constitute or result an anti-doping rule violation and that he or she 

manifestly disregarded that risk. 

6.5. In this case, it is notable that the athlete has not in the panel's view made 

effort to establish origin of the substance stated in the AAF. She has in our 

view canvassed various scenarios which do not help; 

a) She says she had a foot injury her coach went and obtained over the 

counter some drugs pain killers. There is no name given or a receipt 

for purchase thereof. 

b) She received a family planning contraceptive ingestion from Flax 

Dispensary Kaptagat. She bled too much, went back and was given 

some medication. The medication is not identified. 

c) While in China for the race, together with other athletes named they 

ingested a supplement obtained from an Ethiopian athlete-used in the 



belief that it will assist in strength. The Substance is not identified, 

neither is the Ethiopian athlete identified. We are also not told what if 

any illness or lack of power the Respondent suffered from to 

necessitate the ingestion of a supplement to provide strength. 

6.6. In the Respondent's response, she does not anywhere state that she took 

the minimum caution to inform the Doctor at Flax Dispensary that she is an 

athlete. Equally, when her coach is stated to have purchased over the counter 

pain killer medication, the panel was not informed of any effort to notify the 

dispensing chemists that the drugs were for an athlete due to run in a few 

days and who would be subjected to doping control. 

6.7. In regard to the purchase of drugs, they are not identified nor is effort 

made to say which chemist it is and perhaps call the proprietors to confirm 

and the purchase and maybe even give a lead as to what was dispensed and 

per chance show it to have been the source of the AAF. 

6.8. Similarly, the Doctor at Flax would have been a good witness to show 

that indeed he dispensed some medication, what Medication it was and if 

such medication could be the source of the AAF. It is not alleged that such 

action of getting the Doctor or even records of what medication was 

prescribed would have been difficult or unattainable. 

6.9. All matters considered, the origin of the offending substance has not 

been established. As has been stated in various decisions before, the mere 



fact of stating vanous possible ong1ns of ingestion of the offending 

substance does not meet the threshold of rebuttal of the intentionality of 

ingestion of the substance. Indeed, how does one explain lack of intention 

without establishing the source? How does one disprove intention to cheat 

when even the identity of the medication ingested is unknown, let alone 

their possible relationship with the substance Oxandrolone shown? 

6.10. The athlete Respondent even states that she took a supplement for 

strength building. One would ask, where does the line of performance 

enhancement and normal diet management part, in order to dispel the 

presumption of intent to cheat? Hence our agreement with the CAS decision 

CAS A2/2011/KURT FOGGO-VS-NATIONAL RUGBY LEAGUE. 

"The athlete must demonstrate that the substance "was not 

intended to enhance" the athlete's performance. The mere fact 

that the athlete did not know that the substance contained a 

prohibited ingredient does not establish absence of intention." 

6.11 . It has been held in various case decisions that origin must be established 

in all but the most exceptional circumstances:-

"Without establishing the likely method of ingestion of the 

prohibited substance in a difficult to see how this Tribunal could 

properly and fairly consider the question of intent in relation to 

the conduct which led to the ingestion" (UKAID-VS-GRAHAM 

para. 38.) 



"We consider it will be a rare, possibility a very rare case where the 

athlete will be able to satisfy the burden of proof as to intent without 

establishing the likely means by which the prohibited substance entered her 

system" (UKAID-VS-TOWNSEAS para. 53) 

In this instance the panel is not convinced that the Respondent has 

discharged the onus to demonstrate lack or intention to enhance 

performance, she has merely put forward various "possible sources, which 

does not help. 

6.12. We do not agree with the Respondent counsel's submissions that 

reference to CAS awards in explanations contained in the W ADC establish 

a need for an athlete to stay abreast with CAS jurisprudence. The athlete 

owes a duty to the W ADC and the programme therein. She is expected to be 

knowledgeable. She is a seasoned international athlete. 

6.13. It is the panel's view from the circumstances narrated by the athlete 

that she failed to exercise the minimum duty of care. Indeed she acted in 

reckless abandon of caution. The mitigation circumstances set out in 

submissions unfortunately will not help. She has not shown that conduct 

was not one that was caring of the significant risk that could result in an 

ADRV Article (10.2.3). 

7. SANCTION 



7.1. From the foregoing, the panel is of the view that the following orders 

are appropriate in the present circumstances. 

a). The Respondent shall serve a period of 4 years from the date of 

provisional suspension pursuant to Article 10.1 ADAK ADR. 

b).The Respondent's results obtained during the women's marathon 

race on 19th November 2017 until the date of provisional suspension 

are disqualified with resulting consequences, including forfeiture of 

medals, points and prices (ADA 10. ADR). 

c).Each party shall bear its own costs of these proceedings. 

d). Parties have a right of appeal pursuant to article 13 of the WADA 

code and Part IV of the Anti-Doping Act No. 5 of 201' (as 

amended). 

DATED at NAIROBI this _20th_ day of _February ___ 2019 

Signed: 
Mrs. Elynah Sifuna-Shiveka 

Deputy Chairperson, Sports Disputes Tribunal 

Signed: 
Mrs. Njeri Onyan 



Member, Sports Disputes Tribunal 

Signed: 

Mr. GMT Ottieno ~. ~j//JJ/ l. ---.,0 
Member, Sports Dispute Tribunal 

.. :------"' 


