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I. PARTIES 

1. The International Association of Athletics Federations ("lAAP"), the Appellant, is the 
international goveming body for track and field athletics. It has its headquarters in 
Monaco. 

2. The Real Federación Espanola de Atletismo ("RFEA") is the national federation of 
athletics in Spain and is a member of the lAAF. The RFEA oversees the Spanish 
national selection of athletes and administers athletic competitions in Spain. 

3. Francisco Femandez Pelaez (the "Athlete" or "Femandez"), the second Respondent, is 
a Spanish race walker, specialized in 20 km race walking. Femandez is a member of 
the RFEA and has competed at an international level for Spain on numerous 
occasions. The lAAF, the RFEA and the Athlete are coUectively referred to as the 
"Parties". 

II. FACTUAL BACKGROUND 

4. This summary is based on the allegations of the Parties and the evidence adduced 
during this proceeding, which includes clements from the record of the procedure 
leading up to the RFEA decision under appeal. Regardless of whether they are 
expressly referred to in this award, all the Parties' allegations, evidence and arguments 
have been carefuUy considered by the Arbitrator. 

5. In August 2009, the Spanish Guardia Civil initiated investigations into a group of 
people, mostly in Valencia, who supplied doping products to people of different sports 
and categories. 

6. In November 2009, the Spanish Guardia Civil carried out a number of police raids in 
locations across Spain that targeted an alleged doping ring involving doctors, 
pharmacists and athletes. Tliis police operation, called "Operación Grial", led to the 
arrest of 11 individuals, including 3 cyclists. The activities of the alleged doping ring 
included the distribution of EPO, growth hormones and masking agents. Femandez's 
home was one of the locations raided by the Civil Guard, where EPO and other 
performance-enhancing drugs were reportedly found. These substances feature in the 
list of Prohibited Substances under the 2010 World Anti-Doping Agency ("WADA") 
List of Prohibited Substances and Methods, which forms an integral part of the 2011 
lAAF Anti-Doping Rules (the "lAAF Rules"). as provided by the lAAF Rules 
themselves (the "Prohibited List"! 
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7. On February 10, 2010, Femandez appeared voluntarily at the Guardia Civil's Central 
Operative Unit (the "UCQ") headquarters in Madrid.' 

8. On the same day, Femandez also appeared voluntarily (and absent disciplinary 
proceedings or adverse analytical findings formally lodged against him) before the 
Chairman of the RFEA and declared that (i) to date, no prohibited substance had ever 
been detected in his body; (ii) he violated the lAAF Rules due to the possesslon of 
substances included in the Prohibited List; (iii) he was not aware of the exact 
composition of these substances, which were provided by a doctor, but he believed 
they featured in sections SI and S2 of the Prohibited List (iv) he had cooperated with 
the Spanish judicial authorities and the police, providing testimony in the context of 
"Operacion Grial"; (v) his cooperation aimed at revealing information about medical 
treatments, the sale and distribution of prohibited substances, the organisation of the 
doping ring , and other data; and (vi) the Spanish police considered his cooperation to 
be substantial for the purpose of estabUshing criminal violations by third Parties in a 
Spanish Criminal Court. 

9. On February 11,2010, Feméndez was provisionally suspended from competitions. 

10. On February 25, 2010, Feméndez appeared voluntarily for a second time before the 
UCO. 

11. On June, 10, 2010, Femandez appeared before the Spanish judge in charge of the 
criminal case at the Investigating Magistrate's Court no.14 in Valencia and confirmed 
the evidence that he had previously given to the police. Femandez allegedly answered 
all questions referring to (i) Doctor Viru's codes as to the Identification of prohibited 
substances; (ii) the involvement of third Parties; and (iii) doping offenses more 
broadly. 

12. On November 30, 2010, the Parties signed an "Agreement to Co-operate" (the 
"Agreement"). 

13. On Febmary 10, 2011, Feméndez started competing again, having served one year of 
the two-year ineligibility period first imposed on him. 

14. On April 7, 2011, Feméndez informed the lAAF that the criminal proceedings were 
now before the Audiencia Nacional de Madrid and that, pursuant to Article 301 of the 
Spanish Law on criminal proceedings, proceedings had to remain secret until the oral 
phase, and that he would therefore be unable to provide more information to the LAAF 
at this stage. 

The Central Operative Unit is a subdivision of the Spanish Guardia Civil and it focuses on 
severe offenses and on fighting against organized crimes, at national and international level. 
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15. FoUowing the lAAF's referral of Femandez's case to the CAS on December 20, 2011, 
the lAAF received a letter from the RFEA dated January 3, 2012, attaching a letter 
from Femandez. In that letter, Femandez informed the lAAF that his status had 
changed as a result of a judgment of the Court of First Instance No. 14 of Valencia 
dated December 12,2011. Femandez requested, in the same letter, to make a personal 
statement to the lAAF Doping Review Board (the "DRB"). Accordingly, a meeting 
was scheduled in Monaco on February 3, 2012, and the Parties agreed to stay the 
proceedings before the CAS pending the outcome of the meeting. Ho wever, at the end 
of January 2012, the lAAF was advised that Femandez had cancelled the meeting for 
personal reasons and vdshed the case to proceed to the Court of Arbitration for Sport 
(the "CAS"). 

m. PROCEDURAL BACKGROUND 

1. PROCEEDE^GS AT NATIONAL LEVEL 

16. In December 2009, the Commission for Control and Monitoring Health and Doping of 
the Council for Sport (the "CMHD Commission") decided to start proceedings against 
Femandez, prior to the opening of a formal file, in order to determine whether there 
were any grounds for disciplinary proceedings. 

17. On December 17, 2009, the RFEA Competition and Jurisdiction Committee, (the 
"RFEA Committee on Sports Discipline") requested the CMHD Commission to 
supply all the relevant Information so as to determine whether disciplinary 
proceedings should be initiated against Femandez. 

18. On January 25,2010, the CMHD Commission replied, by e-mail, explainmg that (i) it 
had no access to the dociimentation related to the police's "Operacion Grial"; (ii) it 
had initiated secret proceedhigs in order to protect the athlete's identity and the 
confidentiality of the case; (iii) criminal proceedings had started at the Magistrate's 
Court No. 14 of Valencia; and (iv) it allo wed the RFEA Committee on Sports 
Discipline to start disciplinary proceedings against Feméndez and to adopt provisional 
measures if necessary. 

19. On Febmary 11, 2010, the RFEA Committee on Sports Discipline initiated 
disciplinary proceedings against Femandez and provisionally suspended the athlete. 

20. On Febmary 24, 2010, the case-handler within the RFEA Committee on Sports 
Discipline proposed that Femandez be suspended for a period of two years due to a 
breach of the lAAF Rules, pursuant to Article 15.1 of the Organic Act of 7/2006 of 
November 21, 2006 on the protection of health care and against doping in sport (the 
"Organic Act"! Article 40.2 of the lAAF Rules, and Article 10.2 of the World Anti-
Doping Code (the "WADACode"). 
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21. On March 5, 2010, Feméndez requested the RFEA Committee on Sports Discipline to 
reduce his period of ineligibility to 6 months, 

22. On March 8, 2010, the RFEA Conunittee on Sports Discipline received a writ 
containing pleadings, supported by evidence, requesting that the case be declared 
inadmissible and that partial exoneration and suspension of execution of the sanction 
be allowed, pursuant to the Organic Act. 

23. On March 18, 2010, receipt of Femandez's pleadings of March 8, 2010, was 
acknowledged, his request for a reduced penalty was rejected, because of the lack of 
evidence on the extent of his cooperation with the authorities, and the case was 
referred to the RFEA Committee on Sports Discipline for further review. 

24. On March 24, 2010, the RFEA Committee on Sports Discipline foimd Feméndez 
guilty of an anti-doping rule violation, declared him ineligible for 2 years, and 
disqualified his results pursuant to the Organic Act, the WADA Code and the LAAF 
Rules. This period was reduced by the period already served by the Athlete during his 
provisional suspension. This decision did not take Feméndez's cooperation with the 
UCO into consideration, given that this cooperation had not been sufficiently 
evidenced. 

25. On March 29, 2010, Femandez forwarded a statement to the RFEA Committee on 
Sports Discipline which he had obtained from the PoUce Chief in charge of the UCO, 
which sought to confirm the nature of his assistance to the police authorities. 
According to this statement, Femindez had provided assistance as a witness in the 
case of an alleged crime and Femandez's behaviour was effective in the fight against 
doping and could fall under Article 26 of the Organic Act. Article 26 of the Organic 
Act provides as follows: 

/. The sports person may be exonerated partially from administrative liability 
and, if applicable, shall not be submittedto a disciplinary procedure ifhe/she 
provides information before the competent authorities on the authors or 
cooperators, individual or corporate bodies, or cooperates and collaborates 
with the competent Authority, providing essential data or testijying, if 
applicable, in the corresponding proceedings or hearing against these. In 
order to apply this provision, the statement and, if applicable, the 
accompanying evidence must have sufficiënt entity to allow disciplinary 
proceedings to be brought or, if applicable, to start ajudicial hearing. 
2. The exoneration provided for in the previous paragraph and the total or 
partial annulment of the liability referred to in point c) of section 24 of this 
Act, shall be provided under the terms of the statement and the collaboration, 
its effectiveness and legal value to fight against doping. The disciplinary body 
or the body that originally adopted the penalty, respectively, shall be 
authorised to evaluate the exoneration and total or partial annulment of the 
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penalties. This may not be granted before the discipUnary proceedings have 
been brought or, if applicable, the start of the corresponding judicial hearing 
derivingfrom the statement and, in all cases, shall require a report from the 
Health and Doping Control and Supervision Committee, unless the latter is the 
competent body. 
3. Taking into account the attendant circumstances in the case, particularly the 
absence o/a previous record on the part of the sports person, the discipUnary 
body may, in the event of exoneration and partial annulment, suspend the 
execution of the penalty provided that this constitutes aflrst doping penalty. In 
adopting this measure, the criteria provided for in the previous paragraph 
shall apply. The agreed suspension shall be automatically revokedifthe sports 
person is submitted to subsequent discipUnary proceedings due to a violation 
of this Act 

26. On April 7, 2010, the RFEA informed the lAAF, by letter, that one of its members, 
Femandez, had been found guilty of an anti-doping rule violation under the lAAF 
Rules and banned for a period of 2 years starting on February 11,2010. 

27. On April 9, 2010, Femandez appealed the decision dated March 24, 2010 before the 
Spanish Committee on Sports Discipline. 

28. On April 12, 2010, upon receipt of the UCO's certificate, the RFEA Committee on 
Sports Discipline requested the CMHD Commission to provide a report conceming 
Feméndez's assistance to the Spanish authorities. 

29. On April 13,2010, the Spanish Committee on Sports Discipline received Feméndez's 
appeal against the decision of the RFEA Committee on Sports DiscipHne dated March 
24,2010. 

30. On April 20, 2010, the CMHD Commission issued an official statement conceming 
the cooperation of Femandez and declared, inter alia, that Feméndez's attitude 
supported the police investigation, and that he had cooperated as a witness to an 
alleged crime. The CMHD Commission considered that Feméndez's cooperation was 
sufficiënt to be covered by Article 26 of the Organic Act. 

31. On May 10, 2010, the RFEA Committee on Sports Discipline decided (i) to send to 
the Spanish Committee on Sports Discipline the report favouring exoneration Article 
26 of the Organic Act issued by the CMHD Commission on April 20, 2010; (ü) to 
notify the lAAF of the petition for exoneration and of the reports favouring 
exoneration dated April 20, 2010, and (iii) to declare that the RFEA Committee on 
Sports Discipline did not have jurisdiction to decide on Feméndez's exoneration, since 
such a decision was within the exclusive competence of the IA AF's Doping Review 
Board ("DRB"). 
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32. On June 11, 2010, the Arbitrator of the Spanish Committee on Sports Discipline 
decided to reject Femandez's appeal against the decision of the RFEA Committee on 
Sports Discipline, and to refer the appeal back to the RFEA Committee on Sports 
Discipline. 

33. On June 28, 2010, the RFEA Committee on Sports Discipline decided to reduce the 2-
year penalty period of ineligibility imposed on March 24, 2010, and to approve the 
partial exoneration of the athlete by reducing his ineligibility to one year, on the 
grounds that it had been proven that Femandez was cooperating as a witness in the 
case of an alleged crime. 

34. On July 13, 2010, the RFEA informed the lAAF, by fax, that it had issued a decision 
to reduce Femandez's penalty and to reduce his period of ineligibility to one year. 

35. On July 16, 2010, the lAAF informed the RFEA, by fax, that pursuant to Article 
40.5(c) of the lAAF Rules, any reduction of a sanction based on Substantial 
Assistance could only be decided after the DRB had determined that there was 
Substantial Assistance and even then, only if the WADA agreed with such 
consideration. Therefore, the lAAF invited the RFEA to submit the Athlete's case 
formally to the DRB, including its written submissions, and invited the Athlete to 
submit his written submission as to his Substantial Assistance to the DRB. 

36. By letter dated July 22, 2010, the RFEA confirmed that the LAAF would submit the 
case to the lAAF DRB in conformity with the lAAF Rules. 

37. On July 23, 2010, the RFEA received a letter from Femandez in support of his 
application to the lAAF DRB setting out further detail of the assistance that he had 
provided up to that point. 

38. In response to the IA AF letter, and in compliance with the procedure set out in lAAF 
Rule 40.5, Femdndez's case was referred to the lAAF's DRB by letter dated August 
17,2010. 

39. On November 11,2010, the DRB found that Substantial Assistance could apply in this 
case and that a part of Femandez's two-year ineligibility sanction could be suspended 
by the RFEA subject to the following conditions: (i) disclosure in a signed written 
statement of all Information that Feméndez possessed in relation to anti-doping 
violations; (ii) cooperation with the investigation and adjudication of any case related 
to the Information that Femandez provided, including but not limited to presenting 
testimony at a hearing if requested to do so by the prosecuting authority or hearing 
panel; (iii) a bi-monthly written update of Femandez's ongoing cooperation; (iv) 
inclusion of these conditions in a written Agreement; (v) at the lifting of the 
confidentiality obligations resulting from the criminal investigation into "Operación 
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Grial" at the earliest, and 9 months before the end of Femandez's two-year sanction at 
the latest, i.e., by May 11, 2011, the RFEA reconvene its tribunal to decide on the 
significance of Feméndez's Substantial Assistance at that time; and (vi) the possibility 
of appealing this fVirther decision. As a result, the lAAF remitted the case to the 
RFEA, in order for it to decide the length of the period by which Femandez's two-year 
sanction could be suspended pursuant to Article 40.5 of the lAAF Rules. 

40. On February 10, 2011, and, given the RFEA's silence, on May 12, 2011, the lAAF 
recalled that the RFEA was supposed to review Femandez's case by May 10, 2011 at 
the latest. 

41. In May 2011, the RFEA Committee on Sports Discipline was reconvened to review 
the significance of Feméndez's Substantial Assistance pursuant to the lAAF Rules. 

42. On May 17, 2011, the RFEA Committee on Sports Discipline agreed not to extend the 
Athlete's ineligibility beyond the reduced one-year term (the "RFEA Decision"). 

43. Upon receipt, the lAAF wrote, by letter dated July 7, 2011, to the RFEA that, as the 
DRB had clearly stated, the RFEA Committee on Sports Discipline was tasked with 
conducting a flirther review of the Athlete's case at a future date, and that only a final 
decision adopted by the RFEA would be open to an appeal before the CAS either by 
the lAAF or the WADA. The lAAF then invited the RFEA to provide further 
clarification as to its position and in particular, as to the final status of the RFEA 
Decision, by July 13,2011 at the latest. 

44. On July 4, 2011, the lAAF DRB extended the time for filing an appeal to the CAS 
under Rule 42.13 until August 5, 2011. This was notified to the RFEA by a letter 
dated July 7,2011. 

45. The lAAF received no response fi:om the RFEA to its letter of July 7, 2011 and sent 
two written reminders to the RFEA on July 17,2011 and on August 3,2011. 

46. On August 3,2011, the DRB further extended the time for filing an appeal to the CAS 
until September 16,2011. 

47. On August 5, 2011, the RFEA Committee on Sports Discipline sent an e-mail to the 
lAAF, in reply to its letter dated July 7, 2011, that, under Spanish Law, the RFEA 
Committee on Sports Discipline acted as a first sports disciplinary instance and that 
the Spanish Committee on Sports Discipline acted as an appellate body. By the same 
letter the RFEA Committee on Sports Discipline explained that it is frequently faced 
with a clash between the disciplinary rules of procedure of the lAAF and the rules 
applicable under Spanish Law, and that this was such a case. According to the letter, 
the RFEA cannot violate Spanish Law, even where such a violation was to arise fi-om 
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compHance with the lAAF regulations, since the members of the Committee might be 
criminally liable for knowingly adopting a decision contrary to Spanish Law. Under 
the Organic Act, the disciplinaiy body (the RFEA Committee on Sports Discipline in 
this case) was the party empowered to determine the partial annulment of a penalty 
imposed on an athlete, subject to prior consultation, in writing, with the CMHD 
Commission. In the present case, on the basis of a positive certificate from the police, 
the CMHD Commission issued a report in favour of the Athlete, finding that his 
cooperation was of sufficiënt importance to ment partial annulment of the penalties. 
The RFEA Committee on Sports Discipline conducted a review on May 17,2011, and 
adopted a final decision confirming that no new circumstances had arisen that might 
justify the prolongation of the Athlete's one-year suspension. 

48. On August 15,2011, the lAAF informed the RFEA, by letter, that it appeared ftom the 
RFEA Committee's communication that the RFEA's further review of the Athlete's 
case on May 17,2011 could be considered a final decision pursuant to the Agreement. 
Accordingly, the Athlete's case was subject to appeal to the CAS. The lAAF 
informed that the DRB had extended the time for the filing of any appeal until 
September 16, 2011. In its letter of August 15, 2011, the lAAF requested further 
Information from the RFEA as to the facts and documents on which the RFEA 
Committee on Sports Disciplüie had relied in reaching its decision, together with any 
further statement from Feméndez. 

49. The lAAF received no response and sent a reminder to the RFEA on September 8, 
2011. 

50. On September 13, 2011, Feméndez wrote to the RFEA explaining that he gave the 
Spanish Guardia Civil all the Information and documentation in his possession and 
that the lAAF was seeking to oblige him to violate his duty of secrecy established by 
the Spanish Criminal Justice Law, He fiirther explained that he gave Information to 
the UCO as to the codes used within the network of people involved in anti-doping 
violations and explained that the network included doctors, athletes and people related 
to them as well as a pharmacy. 

51. On September 15, 2011, since the RFEA had not provided the information the DRB 
had requested, the DRB further extended the time for an appeal to the CAS until 
Octoberl7,2011. 

52. On October 17, 2011, after a meeting with the RFEA to advance the lAAF's previous 
request, the DRB further extended the time to appeal imtil October 25, 2011 and then 
until November 30, 2011, which was notified to the RFEA by a letter dated October 
22,2011. 
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53. On November 30, 2011, the lAAF decided to extend the deadline for filing an appeal 
to the CAS until December 20,2011. 

54. Femandez's case was subsequently referred back to the DRB pursuant to lAAF Rule 
42.15 to decide whether to appeal the RFEA Decision to the CAS. The DRB met to 
review developments in the file within the 12-month period since the Agreement of 
November 2010. The DRB duly noted that the RFEA Decision was fmal and had 
been taken in ch-cumstances where, despite the criminal investigation having been 
launched two years earlierj there was still no evidence of any anti-doping rule 
violation, criminal offence or breach of professional rules by a third party and still no 
evidence of the significance of Femandez's assistance to the fight against doping in 
Athletics. The DRB therefore decided, given the continuing absence of any evidence 
of Substantial Assistance in accordance with the IA AF Rules, that the RFEA's 
decision was erroneous and that there was no option but to file an appeal with the 
CAS. 

55. On December 9, 2011, the DRB re-imposed a provisional suspension on Femandez 
pending the CAS hearing (the "lAAFDecision"). 

2. PROCEEDINGS BEFORE THE CAS 

56. On December 20, 2011, the lAAF filed its Statement of Appeal against the RFEA and 
Femandez with respect to the RFEA Decision. 

57. On December 23,2011, the lAAF requested a first extension of time of the deadline to 
file its Appeal Brief. 

58. On December 29, 2011, the RFEA answered, by letter, stating that it disagreed to the 
extension of the time limit to file the Appeal Brief. 

59. On December 30, 2011, Femindez also objected to the extension of the time limit and 
alleged that the appeal was manifestly late. 

60. On December 30, 2011, the CAS granted the lAAF an extension of the deadline to file 
its Appeal Brief imtil January 9,2012. 

61. On January 6, 2012, the IA AF requested an extension of the deadline to file its appeal 
brief until January 16, 2012 due to the in-person meeting with the DRB requested by 
Feméndez. By letter dated January 9, 2012, the CAS agreed to grant the request of 
extension, unless the CAS Court office heard from the RFEA by fax on January 10, 
2012 at the latest. The CAS fixrther noted that the lAAF and Femandez agreed to an 
expedited procedure for determination before February 28, 2012 and to submit the 
proceedings to a Sole Arbitrator, 
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62. On January 10, 2012, the RFEA agreed to an expedited procedure and to submit the 
proceedings to a Sole Arbitrator. 

63. On January 10, 2012, since no objection was raised within the prescribed deadline by 
the RFEA, the CAS invited the lAAF to file lts Appeal Brief before January 16,2012. 

64. On January 13, 2012, the lAAF requested the CAS to stay the proceedings since the 
DRB had agreed to Femandez's request for a face-to-face meeting to be held on 
February 3,2012. 

65. On February 1, 2012, the CAS noted that, since neither the RFEA nor Femandez 
objected to the request to stay the proceedings, the present proceedings were 
suspended. 

66. On February 23, 2012, the lAAF informed the CAS that the meeting of February 3, 
2012 did not take place and that the Parties had agreed on an expedited calendar. The 
calendar submitted by the Parties was as follows; February 24, 2012: lAAF Appeal 
Brief, February 28, 2012: Athlete and RFEA Answers, March 1, 2012: lAAF Reply to 
Answers (if any), March 3,2012; Athlete and RFEA Replies (if any). 

67. By letter dated February 24, 2012, the CAS noted the Parties' agreement to the 
expedited calendar. 

68. On February 24, 2012, the lAAF filed lts Appeal Brief with the CAS requesting the 
CAS set aside the RFEA Decision and impose a two-year ineligibility period on 
Femandez, less the period of ineligibility already executed by him. 

69. On February 27, 2012, Feméndez informed the CAS of his wish for the operative part 
of the award to be communicated on March 5, 2012, The CAS acknowledged receipt 
onFebmary28,2012. 

70. On Febmary 28, 2012, the CAS transmitted a copy of the Appellant's Appeal Brief to 
the Respondents. 

71. On February 28, 2012, Feméndez filed his Answer to the lAAF's Appeal Brief 
arguing that the appeal was inadmissible and subsidiarily, that the RFEA Decision be 
confirmed. 

72. On February 29, 2012, the CAS informed the Parties that it had nominated Mr. 
Romano Subiotto, QC, as Sole Arbitrator, 

73. On March 1,2012, the lAAF filed its Reply Brief 
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74. On March 5, 2012, the RFEA informed the CAS that it did not intend to take any 
action in its defense in the proceedings before the CAS. However, the RPEA 
explained, in that letter, the actions of the RFEA Committee on Sports Discipline, 
which were as foUows: (i)under Spanish Law, the RFEA Committee on Sports 
Discipline exercises sports disciplinary power in the first instance and its decisions can 
be appealed before the Spanish Committee on Sports Discipline; (ii) Femandez 
committed a violation consisting of the possession of dophig substances within the 
Spanish territory and was therefore subject to Spanish disciplinary rules; (iü) the 
RFEA Committee on Sports Discipline frequently finds itself in a situation where 
there is a clash between discipHnary rules and rules applicable under Spanish Law but 
it cannot, while discharging its duties, violate Spanish Law; (iv) under the Organic 
Act, the RFEA Committee on Sports Discipline is empowered to determine the partial 
annulment of the sanction imposed on an athlete; (v) as a result of a certificate from 
the authorities and a subsequent favorable report from the CMflD Commission, the 
RFEA Committee on Sports Discipline issued a decision in which it partially upheld 
the sanction imposed on the Athlete; (vi) that decision was final under Spanish Law. 

75. On March 5,2012, Femandez filed hls Reply Brief to the CAS. 

IV. CASJURISDICTION 

76. Article R47 of the Code of Sports-related Arbitration (CAS Code) provides, in part, as 
follows: 

Article R47 Appeal 

An appeal against the decision of a federation, association or sports-related 
body may be filed with the CAS insofar as the statutes or regulations of the 
said body so provide or as the Parties have concluded a specific arbitration 
agreement and insofar as the Appellant has exhausted the legal remedies 
available to him prior to the appeal, in accordance with the statutes or 
regulations of the said sports-related body. 

11. Article 42.1 of the lAAF Rules provides that all decisions made under the lAAF's 
Anti-Doping Rules may be appealed in accordance with the provisions contained in 
the lAAF Rules, which contemplate that appeals can be filed with the CAS. 

78. Furthermore, on November 30, 2010, the Parties signed the Agreement, in which they 
agreed that the RFEA Decision would be subject to appeal to the CAS, in accordance 
with the lAAF Rules. 

79. The Sole Arbitrator therefore has jurisdiction to consider Feméndez's appeal, and this 
is not contested by the Parties. 
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V. APPLICABLELAW 

80. Article R58 of the CAS Code provides as follows: 

Article R58 Law Applicable 

This Arbitrator shall decide the dispute according to the applicable 
regulations and the rules of law chosen by the Porties or, in the absence of 
such a choice, according to the law of the country in which the federation, 
association or sports-related body which has issued the challenged decision is 
domiciled or according to the rules of law, the application of which the 
Arbitrator deerns appropriate. In the latter case, the Arbitrator shall give 
reasons for its decision. 

81. The Sole Arbitrator notes that the decisions of the RFEA applied the lAAF Rules in 
determining whether au anti-doping rule violation had been committed and in setting 
the sanctions to be imposed on Feméndez. 

82. The Sole Arbitrator therefore concludes that this dispute has to be determined on the 
basis of the lAAF Rules, and this is not contested by the Parties. 

VI. ADMISSIBILITY 

83. Article R49 of the CAS Code provides as follows ; 

In the absence of a time limit set in the statutes or regulations of the federation, 
association or sports-related body concerned, or of a previous agreement, the time 
limit for appeal shall be twenty-one days from the receipt of the decision appealed 
against. After hoving consulted the Parties, the Division President may refuse to 
entertain an appeal ifit is manifestly late. 

84. Article 42.13 of the lAAF Rules provides as follows : 

Unless stated otherwise in these Rules (or the Doping Review Board determines 
otherwise in cases where the lAAF is the prospective appellant), the appellant shall 
have forty-five (45) days in which to file his statement of appeal with CAS starting 
from the date of communication of the written reasons of the decision to be appealed 
(in English or French where the MAF is the prospective appellant) or from the last 
day on which the decision could have been appealed to the national level appeal body 
in accordance with Rule 42.8(b). Withinfifteen (15) days of the deadline for filing the 
statement of appeal, the appellant shall file his appeal brief with CAS and, within 
thirty (30) days of receipt of the appeal brief the respondent shall file his answer with 
CAS. 
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A. FERNANDEZ'S SUBMISSIONS AS TO THE APMISSIBILITY OF THE APPEAL 

85. Feméndez submits that the deadlines agreed by the DRB were not observed. 
According to Feméndez, the 45-day deadline set for appealing against the RFEA 
decision of May 17, 2011, ended on June 30, 2011. Feméndez argues that the DRB 
should have agreed to extend the period to file an appeal before the end of the deadline 
set in the lAAF Rules. However, according to Feméndez, the decision to extend the 
period imtil August 5, 2011, was agreed on July 7, 2011, once the period for fding an 
appeal to the CAS had already ended. 

86. Feméndez submits that the letter dated August 5 was identical to that sent by the 
IA AF on May 17 and that, as a result, the deadline to appeal ran fi-om May 18, 2010, 
and not firom August 5, 2010. Feméndez therefore argues that the time to file an 
appeal ended on July 2,2011. 

87. Feméndez alleges that the second extension of the deadline for filing an appeal was 
dated August 15, 2011, but the deadline agreed by the DRB for filing an appeal had 
aheady ended on August 5,2011. 

88. As to the third extension to the deadline, Feméndez affirms that it was agreed on 
November 30, 2011, but the deadline for filing an appeal to the CAS had already 
ended on September 16,2011. 

89. Feméndez also affirms that, when the DRB agreed to extend the deadline for 
appealing to the CAS, it had two options. The first option was to file an appeal with 
the CAS within the established period. The second option was to agree to extend that 
period one more time, so long as the agreement was adopted and communicated 
within the deadline to appeal. 

90. Since the DRB iet the extension of the deadline pass on three occasions and since 
neither of the options had been exercised, Feméndez considers that the principle of 
good faith and the prohibition against self-incrimination prevented the restoration of 
the period that had ahready passed. Feméndez fiirther alleges that the DRB's decisions 
to extend the deadlines while the date for changing such deadline had already passed, 
are arbitrary and violate the right of protection of an athlete, as recognized in case 
CAS 2007/0/1381. 

91. Feméndez claims that the DRB's decisions lacked a sense of justice and faimess since 
the DRB let the deadline pass without pleading any grounds to justify its failure to file 
the appeal and subsequently decided to restore the period without any justifying it 
either. Feméndez submits that the DRB left the deadlines to file an appeal completely 
up to its wish, without observing the applicable regulatory or statutory deadlines. 
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92. Feméndez also considers that the conditions for restoring a deadline that had already 
passed were net fülfilled. Femandez submits that the lAAF did net reasonably 
demonstrate that it had not been able to file the appeal beforehand because there was 
no reason that prevented it fi-om submitting the appeal within the set periods. 
Feméndez also alleges that the LAAF did not request for the restoration of the period 
within a reasonably short period. 

93. Femandez argues that the lAAF did not sufficiently prove that the DRB's decisions to 
extend the deadlines were adopted on lAAF's alleged dates and that it is not possible 
to know whether the DRB took those decisions or whether the General Secretaiy did, 

94. As a result, Femandez considers that the appeal should be declared inadmissible. 

B. lAAF'S SUBMISSIONS AS TO THE ADMISSIBILITY OF THE APPEAL 

95. The lAAF submits that it did comply with the time limits for appeal under the lAAF 
Rules and that, in extending time under Article 42.13 of the IA AF Rules as it did, the 
DRB conducted itself at all times just as Feméndez claims that it should have done. 

96. The lAAF alleges that the time provided by Article 42.13 only runs firom the 
communication of the written reasons for the decision on appeal. According to the 
lAAF, the written reasons for the RFEA Decision were communicated to the lAAF on 
August 5, 2011, after a niunber of reminders firom the lAAF to the RFEA. Then, the 
DRB extended time for the appeal as it was entitled to do under Article 42.13, until 
December 20,2011. The lAAF submits that its appeal was duly filed on that date. 

97. The lAAF claims that, notwithstanding that the written reasons for the RFEA Decision 
were not communicated to the lAAF until August 5, 2011, the DRB nevertheless took 
the precaution of extending the time for appeal under Article 42.13 fi-om the date of 
the original receipt of the RFEA Decision on May 18, 2010, and that it did so in 
accordance with the time limits prescribed under the lAAF Rules. 

98. According to the lAAF, Feméndez's claim that the DRB should have extended time 
under Article 42.13 on the first occasion by June 30, 2011 at the latest because it was 
45 days fi-om the date of receipt of the RFEA Committee on Sports Discipline's 
decision of May 17, 2011 is wrong. The LAAF considers that Feméndez 
miscalculated the 45-day time limit for two reasons. First, the lAAF received the 
RFEA Decision on March 18, 2011. Second, the 45-day period starts to run on the 
day foUowing the date of communication of a decision. In other words, the LAAF had 
45 "clear" days fi-om the date of receipt of the RFEA decision within which to file its 
statement of appeal. The lAAF alleges that this is precisely the reason why Article 
42.13 States 45 days "from" the date of communication. 
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99. The lAAF considers that Feméndez chose to ignore all recognized systems of law 
regarding the computation of time in the filing of legal documents. In particular, the 
lAAF submits that, under Spanish Law of Civil Procedure, the day on which a period 
begins is not included and under the CAS Rules of Procedure, the time limits also 
begin fi:om the day afler the day on which notification is received. 

100. The lAAF therefore considers that the 45 days from receipt of the RFEA Decision 
expired on July 2, 2011, which was a Saturday. According to the IA AF, the time 
period was thus extended until Monday, July 4, 2011, pursuant to Article 32 of the 
CAS Code. 

101. The lAAF claims that Feméndez's reasoning as to the calculation of 45 days was 
raised and dismissed in case CAS 2009/A/1982. 

102. The lAAF further states that each of DRB's extensions of the deadlines to file an 
appeal pursuant to Article 42.13 was decided before the expiration of that deadline. 

103. The lAAF disagrees with Feméndez's claim that the DRB's decisions to extend the 
time limit to file an appeal had to be notified to him. The lAAF considers that lts 
contractual relationship is with lts member federations and it is with its members that 
the lAAF is required to communicate under the lAAF Rules. 

104. The lAAF finally alleges that, even though it afifirms that there is no formal 
requirement in the lAAF Rules that justify the DRB's decision to extend the appeal, 
there were justifiable reasons for the DRB to seek to extend the time limits. The 
lAAF submits that the difficulties in obtaining information about the progress of the 
on-going investigation and the Athlete's role in it as well as the RFEA's inability to 
answer basic questions justified such extensions. The lAAF therefore affirms that the 
case is admissible. 

C, ADMISSIBILITY OF THE APPEAL 

105. As a preliminary point, the Arbitrator wishes to recall the facts relevant to the deadline 
to file the appeal in this case. 

106. On November 30, 2010, the Parties signed the Agreement in which they agreed that 
the decision of the RFEA would be subject to appeal to the CAS, in accordance with 
the lAAF Rules. 

107. On February 10, 2011, the lAAF requested, by e-mail, that the RFEA review 
Feméndez's case as provided for by the Agreement. This e-mail was left unanswered, 
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108. On May 12, 2011, the lAAF sent a letter to the RPEA reminding it that it had to 
review Femandez's case pnrsuant to the Agreement and that, since the date had 
passed, the lAAF asked the RFEA what steps had been taken to review the matter. 

109. On May 17, 2011, the RFEA Committee on Sports Discipline approved the one-year 
sanction imposed on the Athlete. On May 18, 2011, the RFEA answered the LAAF 
and informed it of the result of the hearing of the RFEA Committee on Sports 
Discipline. 

110. On July 7, 2011, the lAAF wrote to the RFEA in an attempt to obtain clarification of 
the RFEA Committee on Sports Discipline's ruling and to seek whether the RFEA 
would take a subsequent decision, in conformity with the Agreement, which would 
then be subject to appeal to the CAS. The lAAF requested the RFEA to answer by 
July 13,2011. This was left unanswered. 

111. Pending such clarification, on July 4, 2011, the lAAF took the precaution to extend 
the time for appealing to the CAS until August 5, 2011, and this was communicated to 
the RFEA on July 7,2011, by letter. 

112. Since the lAAF's request for clarification was left unanswered, on July 18, 2011, the 
LAAF reminded the RFEA to provide the lAAF with clarification as to Femandez's 
case. This was lefl imanswered. 

113. On August 3, 2011, the lAAF reminded the RFEA, again, that it had failed to answer 
the request for clarification on Feméndez's case. This communication was left 
unanswered. 

114. Since the lAAF's communication remained unanswered, on August 3, 2011, the DRB 
further extended time for appealing to the CAS until September 16,2011. 

115. The RFEA fmaliy replied, by e-mail, on August 5, 2011, attaching a letter of the 
RFEA Committee on Sports Discipline, confirming that it had taken a final decision 
on May 17,2011, and explaining the reasons for such decision. 

116. The second extension of the deadline was notified to the RFEA on August 15, 2011, 
along with a request for information conceming the facts and documents relied upon 
in reaching the RFEA Decision. This attempt of clarification was lefl unanswered. A 
reminder was sent on September 8, 2011, requesting clarification by September 9, 
2011. The reminder was also left unanswered. 

117. Due to the absence of the information requested (either firom the RFEA or from 
Feméndez), on September 16, 2011, the DRB further extended time for appealing 
under Article 42.13 of the lAAF Rules until October 17,2011. This was notified to 
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the RFEA by letter on September 16, 2011, along with a request to provide 
information as to Femandez's case by September 23,2011. 

118. On October 17, 2011, after a meeting with the RFEA to advance the lAAF's previous 
request, which had hitherto remained vmanswered, the DRB fixrther extended the time 
for an appeal under Article 42.13 until October 25, 2011, and then until November 30, 
2011, in order to allow the members to meet in person to review the updated 
information in Femóndez's case and to discuss the lAAF's position on appeal. This 
was notified to the RFEA, by letter, on October 22,2011. 

119. On November 30, 2011, the DRB fmally extended the time for appealing to CAS until 
20 December 2011. This was notified to the RFEA on November 30, 2011. 

120. In accordance with the DRB's fmal extension of time on November 30, 2011, the 
lAAF filed its appeal with the CAS on December 20,2011. 

121. Conceming the first deadUne of 45 days, the Sole Arbitrator holds that time could not 
run before August 5, 2011 since the lAAF, despite numerous reminders, had not 
received any answer to its basic question of whether the RFEA Decision was a binding 
act against which an appeal could be filed. 

122. The Sole Arbitrator acknowledges that the RFEA mentioned in its Decision that it was 
a final decision, but such statement was contested because it did not comply with the 
Agreement and this was precisely the reason why the lAAF was seeking clarification. 
In addition, Article 40.5 of the lAAF Rules provides that "'Ifthe Memher snspends any 
part oftheperiod of Ineligibility under this Rule, the Member shall promptly provide a 
written justification for its decision to the lAAF and any other party". Since no 
justification had been provided conceming the RFEA's departure from the terms of 
the Agreement, the lAAF could justifiably question the binding character of the RFEA 
Decision. Femandez's allegation that the RFEA Decision was identical to the 
commimication of the reasoning dated August 5,2011 is therefore rejected. 

123. In any case, according to Article 42,13 of the lAAF Rules, "the appellant shall have 
forty-five (45) days in which tofile his statement of appeal with CAS starting from the 
date of commimication of the written reasons of the decision to be appealed". Since 
the written reasons of the RFEA Decision were communicated on August 5,2011, the 
Sole Arbitrator considers that the 45-day deadline had not passed when the DRB took 
the first decision to extend it. 

124. The Sole Arbitrator acknowledges that, should the deadline have started to run on 
May 18,2010, the lAAF extended the time to file an appeal, pursuant to Article 42.13, 
on July 4,2011, which was clearly within the deadline of 45 days firom the date of the 
reception of the RFEA Decision. 
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125. As to the second extension of the deadline to file an appeal, the Sole Arbitrator notes 
that, on August 3, 2011, the IAAF extended the deadline to file an appeal until 
September 16,2011, in conformity with Article 42.13 of the IAAF Rules. 

126. Conceming the extension of the deadline agreed on November 30, 2011, the Sole 
Arbitrator considers that it was duly extended, in conformity with Article 42,13, until 
December 20,2011. 

127. The Sole Arbitrator finds that, in deciding whether a decision to extend the deadline 
was duly adopted before the expiration of the applicable deadline at that time, the date 
of the notification of the extension to the relevant entity, rather thati the minutes of 
meetings at which the decision to extend was taken, or the decision itself, is relevant. 

128. The Sole Arbitrator further finds that the IAAF Rules do not provide for a notification 
of the DRB's decisions to the Athlete. The lAAF's contractual relationship is vAih. the 
RFEA. In any case, Article 30.7 of the LAAF Rules mentions expressly that "Notice 
under these Anti-Doping Rules to an Athlete or other Person who is under the 
jnrisdiction ofa Member may be accomplished by delivery of the notice to the Member 
concerned. The Member shall be responsible for making immediate contact with the 
Athlete or other Person to whom the notice is applicable.^'' Therefore, the Sole 
Arbitrator considers that the IAAF did not need to notify the DRB's decisions to 
Femóndez. 

129. The Sole Arbitrator holds that, since the decisions to extend the deadlines were 
notified to the RFEA within the required deadlines and in conformity with the IAAF 
Rules, they were not arbitrary. 

130. The Sole Arbitrator fmds that the IAAF Rules do not require a particular justification 
for extending the deadline to file an appeal. However, it cannot be contested that 
administrative efficiency, and in particular the desirability for the IAAF, and any 
international federation for that matter, to have all the elements in its possession in 
order to take a reasoned decision on whether to appeal (particularly when the 
prospective appellant was not a party to the first instance proceedings), are sufficiënt 
grounds to warrant a postponement of the deadlines to appeal a decision rendered by a 
national federation until such time as the IAAF has been sufficiently informed on the 
meaning, nature, and scope of the national federation's decision. 

131. In this case, the correspondence shows that the IAAF addressed questions repeatedly 
to the RJFEA; it either received no answers, or received them very late. The Sole 
Arbitrator considers that the difficulties encountered by the IAAF in obtaining 
information firom the RFEA, and in particular on such a basic issue as the binding 
nature of the RFEA Decision, clearly justified the extensions of the deadline to appeal 
in this case. Taking into consideration all the documents submitted by the Parties, it 
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clearly appears that the lAAF made its best efforts to seek clarification from the RFEA 
from the outset of the case. It is unfortunate that its numerous attempts were left 
unanswered. The absence of clarification on the part of the RFEA was precisely the 
reason why the lAAF was left with no other choice but to extend the deadline to file 
an appeal, in order for its rights of appeal to remain unaffected. The Sole Arbitrator 
acknowledges that the lAAF extended the deadline to file an appeal, in conformity 
with Article 42.13, in an attempt to protect its rights, given that the RFEA was not 
answering its requests for clarification. 

132. For all the above-mentioned reasons, the Sole Arbitrator finds that the appeal was filed 
within the deadline provided by the lAAF Rules. It complied with all other 
requirements of Article R48 of the CAS Code, including the payment of the CAS 
Court office fee. It foUows that the appeal is admissible. 

VII. VIOLATIQN OF DOPING RULE 

133. Article 32.2(f) of the lAAF Rules prohibits the possession of prohibited substances. 

134. Femandez does not contest the fact that he was found in possession of sport enhancing 
substances and that these substances appear on the Prohibited List. 

135. Femóndez therefore admits to having committed a doping offence under the lAAF 
Rules. 

VIII. SUBMISSIQNS OF THE PARTIES 

136. The summary below refers to the substance of the Parties' allegations and arguments 
without listing them exhaustively in detail. 

137. In the discussion of the case and fiarther to the findings under section IX of this 
award, the Sole Arbitrator has nevertheless examined and taken into account all of the 
Parties' allegations, arguments and evidence on record, regardless of whether they are 
expressly mentioned. 

A. lAAF̂ s APPEAL 

138. The lAAF submits that the RFEA Decision was erroneous or procedurally unsound on 
six grounds. 

139. First, the lAAF submits that the conditions imposed by the DRB in the Agreement 
were not satisfied. According to the LAAF, the DRB determined that a reduction of 
the sanction could be applicable subject to a number of conditions and a further review 
of the case to determine whether Femandez had ultimately provided Substantial 
Assistance in accordance with the lAAF Rules. At the time of the review, the RFEA 
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had to decide either to reinstate Femandez's suspension within the boimds of 
Feméndez's two-year sanction or, altematively, to adjoum its review for an additional 
period of time, while the agreed conditions were satisfied. The lAAF adds that, when 
the RFEA reviewed Feméndez's case in May 2011, it was clear that the agreed 
conditions still remained to be folfiiled. The RFEA Committee on Sports Discipline 
nevertheless decided to adept a final decision confirming Femandez's reduction of his 
sanction. Therefore, the lAAF considers that the RFEA acted contrary to the DRB's 
ruling and to the express terms of the Agreement. 

140. The lAAF also argues that the RFEA Decision violated the Agreement and Article 
40.5(c) of the lAAF Rules because it was not conditioned upon Femandez's future 
cooperation. 

141. The lAAF submits that the RFEA Committee on Sports Discipline was wrong in 
applying Spanish Law above and to the exclusion of the lAAF Rules. According to 
the lAAF, this was contrary to the RFEA's clear obligation, as an lAAF Member 
Federation, to apply lAAF Rules, and contrary to the Parties' Agreement. The lAAF 
States that, pursuant to Article 4.8 of the lAAF Constitution, member federations must 
comply with all applicable lAAF Rules and Regulations. Moreover, the LAAF 
submits that, pursuant to Article 30.1 of the lAAF Rules, the lAAF's Anti-Doping 
Rules apply to the lAAF, its Members and Area Associations and to Athletes, Athlete 
Support Personnel and other persons who participate in the lAAF. According to the 
lAAF, pursuant to Article 30.2 of the lAAF Rules, all Members and Area Associations 
must comply with the lAAF Anti-Doping Rules and Regulations. The lAAF further 
submits that the RFEA itself acknowledged, at various stages of the procedure, that 
the lAAF Rules were applicable. 

142. According to the lAAF, the RFEA violated its obligations as a Member of the LAAF 
and the Agreement by applying Spanish Law instead of the lAAF Rules. The lAAF 
alleges that clear CAS precedents provide that declsions taken at a national level in 
doping cases, particularly regarding the imposition of sanctions, must be subject to 
review pursuant to the prevailing international standards in order to protect the 
integrity of international competitions. 

143. The lAAF further submits that there is no evidence, at this stage, that Feméndez's 
assistance constituted Substantial Assistance as requested by Article 40.5(c) of the 
lAAF Rules, The lAAF alleges that Femandez's assistance has not resulted in the 
discovering or establishing of any anti-doping rule violation, criminal offence or 
breach of professional rules by a third person as required by Article 40.5(c) of the 
lAAF Rules, The lAAF argues that the criminal investigation first launched more 
than two years ago has not advanced beyond the earliest investigation stage, and there 
have been no criminal prosecutions or other disciplinary proceedings. The LAAF 
considers that no evidence indicates that the Information provided by Feraandez has 
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formed an important part of any criminal or sporting case that has been initiated, or 
that the information provided by Feméndez was significant, timely, relevant and 
uniquely supplied by Femandez as requested by the Agreement. According to the 
lAAF, the available evidence, to date, points to the opposite conclusion, namely, that 
Feméndez provided assistance to the police authorities only after his own home had 
been raided and he had become part of a wider criminal investigation, and once he was 
aware that he was about to be charged with an anti-doping rule violation. The lAAF 
further alleges that it is clear that the proceedings in Valencia did not advance based 
solely on the information provided by Femandez. 

144. According to the lAAF, there has been no opportunity to check independently the 
information and co-operation provided by Femandez for its credibility and accuracy, 
not least following his withdrawal from the meeting with the DBR that he had himself 
requested. 

145. The lAAF argues that the one-year reduction in Femandez's sanction case was based 
on a single piece of paper, and that it did not comply with the Substantial Assistance 
requirement set forth in the lAAF Rules. The lAAF submits that the RFEA 
Committee on Sports Discipline based its decision on the mere opinion of the CMHD 
Commission, according to which Femdndez's co-operation was "of sufficiënt 
importance" for the application of Article 26 of the Spanish Organic Act. The lAAF 
submits that this is not the first case in which an athlete had obtained a report from an 
investigating officer in the national police, which is then validated by the Council for 
Sport and submitted to the RFEA for a reduction of the sanction imder Spanish Law. 
The lAAF claims that this has raised concern in the Spanish media, and that it is 
precisely for this reason that the lAAF states that only clear and compelling cases of 
Substantial Assistance under the IA AF Rules, supported by independent and verifiable 
evidence, should succeed, and only if they are significant to the effort of eliminating 
doping in athletics. The lAAF considers that Femandez's case falls far short of 
meeting such criteria at this stage. 

146. The lAAF finally argues that, even if Substantial Assistance were proven, in light of 
the seriousness of Femandez's anti-doping mie violation and the lack of evidence as to 
his contribution to the aim of eliminating doping in Athletics, there was no 
justification to reduce the sanction under the criteria in Article 40.5(c). 

147. The lAAF submits that, according to Article 40.5(c) of the IA AF Rules, in assessing 
the degree to which the otherwise applicable period of two years of Ineligibility may 
be suspended, two factors have to be taken into consideration, i.e, the seriousness of 
the anti-doping violation and the significance of the Substantial Assistance provided 
by the Athlete. However, according to the lAAF, Femandez's offense is 
unquestionably the most serious anti-doping mie violation of the lAAF Rules, since 
Femandez had been caught red-handed in possession of more than one prohibited 
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substance, including the blood booster, EPO, and öther performance enhancing drugs. 
The lAAF considers that this would be the type of case where aggravated sanctions up 
to 4 years, provided for by Article 40.6 of the lAAF Rules, could apply. 

148. Conceming Femandez's Substantial Assistance to the effort of eliminating doping in 
Athletics, the LAAF considers that the absence of evidence in the file demonstrating 
Feméndez's contribution to the fight against doping leads to conclude that hls 
assistance was not significant. According to the lAAF, while Femandez mentioned 
the existence of a doping ring involving doctors and athletes in his statement of 
September 13, 2011, to date, there is no evidence of such a ring. On the contrary, the 
available press releases related to the "Operacion Grial" focus on Spanish cyclists 
only. Therefore, the IA AF affirms that there is no justification to reduce Feméndez's 
sanction pursuant to Article 40.5 (c) of the lAAF Rules. 

149. The lAAF also contests the evidence submitted by Feméndez to the CAS, i.e. the 
letter from the Guardia CiviU the letter from the Council for Sport, Femandez's 
written statement, the order fiom the Investigation's Magistrate's Court no. 14 of 
Valencia, and a press article and the CAS's decision CAS 201 l/A/2368. 

150. The lAAF fürther states that there is no evidence in the file, contrary to Femandez's 
submissions, according to which the Agreement was not to be renewed and it contests 
such allegation. 

B. FERNANDEZ'S RESPONSE 

151. Femandez argues that the appeal is inadmissible. As a result, he alleges that the lAAF 
decision to suspend the Athlete provisionally affected his right to "personal liberty" 
and "physical personality," and was not justified since the deadline for filing an appeal 
vidth the CAS had already ended. Femandez further states that the lAAF's decision 
led to serious financial loss and moral damage since Femandez was deprived of his 
income during the provisional period, and he claims compensation for that loss. 
Therefore, Feméndez requests, inter alia, that the appeal filed by the LAAF be 
dismissed, that the RFEA decision of May 17, 2011 be confirmed, and that the lAAF 
Decision be annulled. 

152. Subsidiarily, Femandez submits that the cooperation of athletes is essential to fight 
against doping offenses, as illustrated by the Comment to Article 10.5.3 of the WADA 
Code, in CAS 2000/A/289 and CAS 2001/A/318. Feméndez relies on CAS 
201 l/A/2368 in which the CAS panel allegedly considered the assistance in that case 
to be substantial based on a document submitted by the Guardia Civil, in which it 
demonstrated that the Athlete had cooperated in a police investigation, and a document 
from the Council for Sport accrediting that the Athlete had cooperated. Similarly, 
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Femandez's evidence has to be accepted and deemed sufficiënt to prove his 
Substantial Assistance. 

153. Femandez alleges that, according to Article 40.5(c) of the lAAF Rules, the Athlete's 
cooperation has been demonstrated, since he cooperated with the Spanish Guardia 
Civil and with Court no.14 of Valencia. Femandez considers that, according to Article 
40.5(c), the cooperation does not need to be with the lAAF. Femandez states that the 
lAAF will have information about the procedure when it becomes pubUc, i.e. at the 
beginning of the Oral Hearing. Until that time, the Athlete's statement will remain 
secret. Moreover, Femandez argues that the IA AF decided on May 11, 2011, not to 
renew the Agreement. Femandez further alleges that, pursuant to Article 40.5(c) of 
the lAAF Rules, the Athlete's cooperation still has to be taken into consideration, even 
though the investigation had already been initiated. Femandez alleges that he has 
cooperated and is still cooperating since the judge will sunmion him on the day of the 
hearing, in order for him to confirm his previous statements. Feraéndez also mentions 
that the RFEA is responsible for deciding the period of ineligibility that should be 
lifted. 

154. Femandez argues that all requirements laid down by the WADA Code and by the 
lAAF Rules to reduce the penalty apply in this particular case. Feméndez states that 
(i) the cooperation occurred in the context of a criminal investigation involving a large 
group of people; (ii) the criminal investigation concerns holders and non-holders of a 
federation Hcence, and people involved in various sports; (iii) the investigation 
concerns a doping network involved in the trafïicking of prohibited substances; and 
(iv) he is not taking advantage of any improvement of his performance as a result of 
the prohibited conduct. 

155. Therefore, should the appeal be deemed admissible, Femandez affirms that the 
lAAF's appeal should be dismissed, the RFEA Decision should be upheld and the 
lAAF Decision should be set aside. 

C. lAAF's RESPONSE 

156. The lAAF alleges that Femandez's affirmed Substantial Assistance is based on (i) a 
one-page letter issued by the Guardia Civil; (ii) a one-page letter issued by the 
Council for Sport; (iii) a written and signed statement; (iv) a press article that the 
investigation concerns a doping network made up of many individuals; (v) a single 
CAS decision: CAS 201 l/A/2368. 

157. Conceming the one page letter of the Guardia Civil and the one-page letter 
from the Council for Sport, the lAAF considers that these letters, from two years ago, 
merely confirm that Femandez provided assistance as a witness, and displayed a 
positive attitude in the case of an "alleged crime", but do not provide any evidence 
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demonstrating that he provided Substantial Assistance, which has resulted in the 
discovering or establishing of an anti-doping rule violation, criminal offence, or 
breach of professional disciplinary mies pursuant to Article 40.5(c) of the lAAF 
Rules. 

158. Conceming the written and signed statement, the lAAF considers that this undated and 
unsigned written statement, submitted in redacted form in Spanish and without 
translation, merely demonstrates that Femandez was interviewed by the Guardia Civil. 
As a result, the lAAF considers that no weight should be given to this document. 
Moreover, the lAAF requests the Sole Arbitrator to take into account Feméndez's 
absence at the meeting organized in order for him to provide details on his assistance, 
and the fact that he will not give oral evidence in these proceedings. 

159. Conceming the one-page order from the Investigation Court no.14 of Valencia, the 
lAAF submits that this is the most recent document submitted by Feméndez and that it 
provides that (i) while an investigation is still on-going against four named persons, it 
is clear that there has been no third party violation concluded to this point; (ii) 
Femandez is himself still the subject of a criminal procedure, along vdth others; (iii) 
there is no recognition or accreditation of Femandez's co-operation (or its value) to 
the investigation to date or regarding his future involvement in it; and (iv) to the 
contrary, the order confirms that the testimony in the procedure is required fiom a 
number of named individuals, which, however, does not include Feméndez's name. 
In these circumstances, the lAAF submits that the order is far from supportive of 
Feméndez's case that he has provided Substantial Assistance in accordance with the 
lAAF Rules. 

160. Conceming the Press Article, the lAAF considers that it is nothing more than a press 
article in Cycling News from November 2009 and that none of the persons referred to 
in the article would appear to be involved in athletics. 

161. As for the CAS decision invoked by Feméndez, the lAAF considers that it has no 
precedential value. The lAAF also argues that it was taken on a very different set of 
facts and that two Spanish parties to the appeal agreed between them to consider the 
cyclist's assistance to be substantial, Therefore, the lAAF argues that the issue in that 
award was not whether Substantial Assistance existed, but, rather, to what extent the 
cyclist's sanction should be reduced. In any case, the lAAF considers that the 
sanction's reduction was limited to 6 months, and that the RFEA granted Feméndez a 
reduction of twice that period. 

162. The lAAF rejects Femandez's claim that all requirements of the LAAF Rules on 
Substantial Assistance have been met in this case for the reasons already set forth in 
its Appeal Brief. 
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163. The lAAF alleges that Femandez's affirmation that the lAAF decided not to renew the 
Agreeraent is not supported by any evidence and the lAAF denies it 

164. The lAAF finally rejects Femandez's claim for compensation of serieus financial loss 
and moral damage. 

165. To conclude, the lAAF considers that it is certainly important that a sports federation 
seek to work with its athletes, who have been involved in doping, but it is equally 
important that reductions in sanction for serious doping violations are not handed 
down lightly without clear evidence of Substantial Assistance. The lAAF submits that 
it has sought to work with Feméndez but that, despite his signing of the Agreement, he 
has faiied to pro vide any meaningful cooperation over a period of more than two years 
and he cancelled a recent meeting with the DRB and subsequently declared that this 
case "must proceed to CAS". The lAAF alleges that Feméndez shelters behind the 
protection that he believes to be offered under Spanish Law by a one-page letter. The 
lAAF considers that this letter does not establish the requisite degree of Substantial 
Assistance under the lAAF rules and that it cannot, and should not, be given any form 
of international recognition. 

D. FERNANDEZ'S REPLY 

166. Feméndez submits that his Assistance was Substantial. The DRB recognized that 
Femandez had provided some initial cooperation to the Spanish authorities and 
considered that Substantial Assistance may apply to Femandez's case. Femandez 
alleges that he continued to provide his assistance to the criminal investigation, since 
he would have the legal obligation to make a statement as a witness in court 
proceedings brought against him. Femandez mentions that the same reason led the 
lAAF on November 11, 2010, to agree that Feméndez had offered substantial 
assistance in the fight against doping and that this should be confirmed. 

167. Feméndez also argues that, under Spanish Law, criminal proceedings have two stages, 
i.e. prcliminary proceedings and witness lestimony. He affirms that he collaborated in 
the preliminary proceedings and that he will coUaborate during the trial. 

168. Feméndez alleges that, under Article 301 of the Spanish Code of Criminal Procedure, 
the investigation stage is secret until the trial and that he has the obligation, at this 
stage, to keep his testimony secret and that he wouM otherwise be committing an 
offence of denial of justice pursuant to Article 466 of the Spanish Criminal Code. 
According to Femandez, this was the reason for his refusal to attend the meeting that 
was to be held in Monaco on Febraary 3,2012. 

file:///IAI261Z
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169. Feméndez claims that his coUaboration permitted the incrimination of third parties» 
and that he testified and will testify again against many people, including, amongst 
others, Dr. Virü. 

170. Feméndez affirms that the requirement of Substantial Assistance canxiot be so strict as 
to deter people from coming forward. 

171. Feméndez argues that, pursuant to Article 33.3 of the lAAF Rules and CAS 
2009/A/1879, documents of the Guardia Civil and the Council for Sport are reliable 
ineans to establish that he collaborated with the Civil Guard. 

IX. LEGALANALYSIS 

1. Applicabilitv of Soanish Law within the RFEA Decision 

172. The lAAF considers that, in taking the RFEA Decision, the RFEA Committee on 
Sports Discipline was wrong to have given precedence to Spanish Law over the lAAF 
Rules. 

173. The Sole Arbitrator notes that the RFEA is the Member Federation of the lAAF for 
Spain, and is, as such, required to apply the lAAF Rules. Indeed, Member Federations 
are required to comply with all applicable LAAF Rules and Regulations pursuant to 
Article 4.8 of the LAAF Constitution. Furthermore, according to Article 30.1 of the 
lAAF Rules, the lAAF Rules shall apply to the lAAF, its Members and to Athletes. 
Finally, Article 30.2 of the LAAF Rules pro vides that all Members and Area 
Associations are required to comply with the lAAF Antl-Doping Rules and 
Regulations. The RFEA recognized itself in its Decision that Feméndez "w subject to 
the Spanish disciplinary rules and administrative procedure, without prejudice to his 
also being subject to the rules of the LAAF'. 

174. Moreover, Feméndez acknowledged, at various stage of the procedure, that the lAAF 
Rules are applicable. Indeed, he referred the case to the DRB pursuant to 
Article 40.5 (c) of the LAAF Rules; and he signed the Agreement according to which 
the issue of Substantial Assistance would be determined under the lAAF Rules. 

175. Therefore, the Sole Arbitrator considers that, while deciding to disregard the LAAF 
Rules, the RFEA violated its obligations as a member of the lAAF. 

2. Violation of the Agreement bv the RFEA 

176. On November 30, 2010, the Parties signed the Agreement. The Sole Arbitrator finds 
that the Agreement provides clearly that the RFEA had to review the Athlete's case so 
as to verify that Feméndez had complied with the conditions set forth in the DRB's 
Decision. However, the RFEA deliberately violated the terms of the Agreement it had 
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signed by deciding to take a final decision coniirming a reduction of the sanction to 
one year, without explaining Femóndez's fulfilment of the conditions and without 
requiring any further assistance after the adoption of the RFEA Decision. 

177. Femandez's aJlegation that the Agreement was not renewed must be rejected since 
Femandez provides no evidence to support this statement. In addition, the LAAF 
contests such allegation. hi any case, even in the absence of the Agreement, the Sole 
Arbitrator's reasoning would not change materially for the foliowmg reasons. 

3. Clash between Disciplinarv Proceedings and Criminal Proceedings 

178. The Sole Arbitrator notes that the Athlete invoked Spanish Law, according to which 
the Athlete's testknonies must remain secret, to justify why he could not provide 
Information on his assistance to the Spanish Authorities in the context of the criminal 
investigation. 

179. Moreover, the RFEA itself, in its decisions and in its declaration to the CAS, invoked 
Spanish Law and mentioned that there was a clash between disciplinary and criminal 
proceedings. 

180. The Sole Arbitrator acknowledges the potential difïïculties resulting from the interplay 
of criminal and sport disciphnary proceedings. However, the rules and procedures in 
one of these proceedings cannot interfere with the ether proceedings. In this case, the 
Sole Arbitrator holds that the Spanish criminal law provisions conceming 
confidentiality cannot justify non-compliance with the relevant lAAF provisions in 
order to obtain a reduction in the ineligibility period pursuant to the lAAF provisions, 
for the foUowing reasons. 

181. The lAAF Rules provide for anti-doping sanctions that apply to athletes licensed by 
the lAAF. In cases of Substantial Assistance, the lAAF has provided for a possible 
reduction in the ineligibility periods resulting from doping violations. The lAAF 
Rules provide that the arbiter of whether an athlete has provided Substantial 
Assistance is the DBR. AUowing national courts or others to judge whether 
Substantial Assistance has been given in any given case would effectively delegate the 
key decision on whether the applicable conditions have been met to entities or persons 
other than the DBR, with the result that (i) the consistent application of this provision 
could not be ensured, and (ü) its application could well be influenced by a range of 
factors and considerations straying from the need to fight doping. 

182. More generally, the enforcement of anti-doping provisions contained in the rules of 
sports federations cannot be subject to provisions of national law that may or may not 
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reflect the same anti-doping spirit and objectives,^ nor can they be subject to the 
vagaries of national judicial systems, particularly at a time when not all countries have 
shown the same degree of devotion to fighting doping. 

183. As a result, the provisions of Spanish criminal law that prevent, or that are interpreted 
as preventing, athletes from complying with the relevant IAAF provision have the 
direct consequence that Spanish athletes will be unable to avail themselves of the 
Substantial Assistance ground to reduce their sanctions, until and unless such 
provisions are changed or interpreted in a marnier that allows athletes to comply with 
the relevant provision of the IAAF Rules. 

184. That the division between criminal and disciplinary anti-doping enforcement, as 
currently reflected in Spain, is not indispensable to protect any fundamental human 
rights is demonstrated by the approach adopted in a number of other countries in 
Europe, for example Italy, where criminal and administrative anti-doping enforcement 
work hand-in-hand, thereby achieving a more effective system to fight doping (as was 
obvious in case CAS 2009/A/1879). 

185. It is of utmost importance that national sporting federations be controUed by 
international bodies, of which they are members, in order to promote, coordinate and 
monitor the fight against doping in all its forms intemationally and on a level playing 
field. Moreover, the CAS must also seek to preserve some coherence between the 
decisions of the different federations in comparable cases in order to preserve the 
principle of equal treatment of athletes in different sports. If athletes were able to 
invoke their national laws to justify departures from international standards, the 
fundamental principle of equality between athletes would be severely imdermined. 

186. According to CAS jurisprudence,^ it is fundamental that decisions taken at a national 
level in doping cases, particularly regarding the imposition of sanctions, be subject to 
the review of the relevant international sporting federations. The power conferred to 
the national federation aims, inter alia, at maintaining the integrity of international 
competitions by preventing national federations from not imposing any sanction at all 
on an athlete or imposing a less severe sanction than justified merely in order to allow 
the athlete to compete at international level. 

For example, the criminal proceedings in Spain initiated against Dr. Fuentes in 2006 in 
connection with Operocion Puerto, which are stÜl ongoing, concern the entirely different 
question of whether Dr. Fuentes threatened public health in Spain when he manipulated and 
preserved the blood of athletes b his apartment. Dr. Fuentes's response appears to be that he 
used the best machinery available at the time (see article in El Pais of 13 March 2012), 
Clearly, this debate has no relation to the issue of doping, or assisting in doping. 
CAS 96/156; CAS 98/214; CAS 2005/A/872; CAS 2006/A/ni9; CAS 2009/A/2014; CAS 
2009/A/2020; CAS 2009/A/2021. 
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187. Furthermore, the Sole Arbitrator takes account of Femandez's statement of 
Januaiy 3,2012, according to which, his status under Spanish Law had changed and 
he was therefore allowed to provide clarification during a meeting to be held on 
February 3,2012. Then, Feméndez mentioned that he would not be able to participate 
in the meeting for personal reasons, without further specification, and that he wished 
the case to proceed to the CAS. Later, in his Reply Brief, Femandez retracted from 
his statement that personal reasons had caused the cancellation of the meeting and 
mentioned that his cancellation of the meeting was due to confidentiality issues. The 
Sole Arbitrator considers that the Athlete has not sufficiently assessed why his status 
changed in the first place, and then suddenly changed again due to a publication in the 
Spanish media. Furthermore, it does not appear from the file that Femandez sought 
confidentiality for the meeting. 

188. The Sole Arbitrator would also refer to the Athlete's signature of an agreement 
according to which he would provide full cooperation in the investigation and 
adjudication of any case related to Information in his possession. The agreement 
specifically provides that "for the avoidance of doubt, this condition relates to the 
investigation and adjudication of both criminal cases under Spanish or other 
applicable law and to cases brought under lAAF Anti-Doping Rules and/or the rules 
of any other sport compliant with the World Anti-Doping Code". 

189. To conclude, the decision regarding the exception for Substantial Assistance must, in 
the last instance, remain under the control of the entity charged with enforcing the 
corresponding anti-dopmg rules, or to a body appointed by that entity. This is why it 
is indispensable to comply with the lAAF rules provisions, which require the DRB to 
sign off on the appUcation of this exception. 

4. Existencc of the Anti-Doping Rule Violation 

190. It is undisputed that Femandez committed an anti-doping rule violation within the 
meaning of the lAAF Rules. 

191. According to Article 40.3 of the lAAF Rules, such a violation is sanctioned with a 
two-year period of ineligibility, unless the conditions for eliminating, reducing or 
increasing this period are met. 

192. Since the lAAF Rules apply in this case, the question that must therefore be decided is 
whether the conditions of Article 40.5(c) of the lAAF Rules conceming a reduction of 
sanctions on the grounds of Substantial Assistance are met, and whether the 
appropriate sanction was imposed, given all the relevant circumstances. 
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5. Fulfilment of the Conditions to Benefit from a Reduction of the Sanction 
according to Article 40.5fc) of the lAAF Rules 

193. As indicated above, the Athlete was found guilty of a serious anti-doping rule 
violation imder the lAAF Rules resiilting ftom the possession of more than one 
prohibited substance listed under SI and S2 of the Prohibited List. 

194. Article 40.5(c) of the lAAF Rules provides as foUows: 

Substantial Assistance in Discovering or Establishing Anti- Doping Rule 
Violations: The relevant tribunal ofa Member may, prior to afinal appellate 
decision under Rule 42 or the expiration of the time to appeal (where 
applicable in the case of an International-Level Athlete hoving referred the 
matter to the Doping Review Board for its determination under Rule 38.16) 
suspend a part of the period of Ineligibility imposed in an individual case 
where the Athlete or other Person has provided Substantial Assistance to the 
MAF, his National Federation, an Anti-Doping Organisation, criminal 
authority or professional disciplinary body resulting in the MAF, National 
Federation or Anti-Doping Organisation discovering or establishing an 
antidoping rule violation by another Person or resulting in a criminal or 
disciplinary body discovering or establishing a criminal qffence or the breach 
of professional rules by another Person. After afinal appellate decision under 
Rule 42 or the expiration of time to appeal, an Athlete or other Person 's 
period of Ineligibility may only be suspended by a Member if the Doping 
Review Board so determines and WADA agrees. Ifthe Doping Review Board 
determines that there has been no Substantial Assistance, the determination 
shall be binding on the Member and there shall be no suspension of 
Ineligibility. If the Doping Review Board determines that there has been 
Substantial Assistance, the Member shall decide on the period of Ineligibility 
that shall be suspended. The extent to which the otherwise applicable period of 
Ineligibility may be suspended shall be based on the seriousness of the anti
doping rule violation committed by the Athlete or other Person and the 
significance of the Substantial Assistance provided by the Athlete or other 
Person to the effbrt to eliminate doping in Athletics. No more than three-
quarters of the otherwise applicable period of Ineligibility may be suspended. 
If the otherwise applicable period of Ineligibility is a lifetime, the non-
suspended period under this Rule must be no less than eight (8) years. Ifthe 
Member suspends any part of the period of Ineligibility under this Rule, the 
Member shall promptly provide a written justification for its decision to the 
MAF and any other party hoving a right to appeal the decision. Ifthe Member 
subsequently reinstates any part of the suspended period of Ineligibility 
because the Athlete or other Person has failed to provide the Substantial 
Assistance which was onticipated, the Athlete or other Person may appeal the 
reinstatement. 
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195. In other words, in order to benefit from the reduction of the period of ineligibility 
under Article 40.5(c) of the lAAF Rules, it must be established that (i) the Athlete has 
provided Substantial Assistance to the lAAF, his National Federation, an Anti-Doping 
Organisation, criminal authority or professional disciplinary body, (ii) resulting in the 
lAAF, National Federation or Anti-Doping Organisation discovering or establishing 
an anti-doping rule violation by another Person, or, (iii) resulting in a criminal or 
disciphnary body discovering or establishing a criminal offence or the breach of 
professional rules by another Person. 

196. The Athlete alleges that his Assistance was Substantial given that, inter alia, he 
cooperated with the Spatiish Civil Guard and provided it Information about (i) Dr 
Virü's codes to hide the names of the medical substances being used; (ii) other persons 
accused of doping in addition to Dr. Viru; and (iii) issues related to dophag in general. 
The Athlete also submits that the Guardia Civil affirmed that his behaviour v̂ ras 
constructive in connection with the fight against doping, and the Council for Sport 
stated that it was able to continue its investigation as a consequence of the sportsman's 
assistance. 

197. As a preliminary point, the Sole Arbitrator vdshes to underline that the existing 
mechanism, which facilitates the provision of Information by athletes in order to 
discover anti-doping offenses, is essential in the fight against doping. It is therefore 
important that the objective of Article 40.5(c), i.e., to encourage and incite athletes to 
come forward if they are aware of doping offenses committed by other persons, should 
not be undermined by an overly restrictive application of the provision.'* However, it 
is equally important that reductions in sanctions for serious anti-doping violations are 
not handed down lightly without clear evidence of Substantial Assistance. In this 
context, each word used to express the nature and scope of the exception to the normal 
duration of an anti-dopuig sanction must be weighed carefuUy and interpreted strictly. 

198. In order to evaluate whether the Assistance was Substantial pursuant to Article 40.5(c) 
of the lAAF Rules, the assistance must result in discovering or establishing an anti-
doping rule violation by another Person, or, discovering or establishing a criminal 
offence or the breach of professional rules by another Person, The Sole Arbitrator 
considers that these words must be interpreted literally, in the sense that assistance 
will not qualify as substantial unless and imtil it actually results in the discovery or 
establishment of an anti-doping rule violation by a third party, or imless and until it 
actually results in the discovery or establishment of a criminal offence or of a breach 
of professional rules by a third party. The discovery or establishment of an illegal act 
by a third party as a direct result of the Information provided by the athlete seeking to 

Seee.g,CAS2007/A/1368. 
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benefit from the Substantial Assistance exception is the comerstone of this 
mechanism, as there would otherwise be no incentive for an anti-doping authority to 
apply lesser sanctions, unless it received something in return, which contributes to 
fighting doping in sport. However, the Sole Arbitrator finds that such a concrete result 
has not been demonstrated in this case. 

199. Taking into account the nature of the conduct in question and the paramount 
importance of fighting against doping networks of any kind in sport as well as the 
restricted powers of the investigation authorities of the goveming bodies of sport as 
compared to national authorities, the Sole Arbitrator is of the opinion that cases 
conceming doping networks should be dealt with in Une with the consistent CAS 
jurisprudence on disciplinary doping cases. Therefore, the lAAF must establish the 
relevant facts "to the comfortable satisfaction of the Court hoving in mind the 
seriousness ofallegation which is made".^ 

200. In addition, according to CAS 2007/A/1368, the Substantial character of the 
Assistance must be assessed on the basis of the qualitative and quantitative value of 
the evidence provided by the athlete, and on its scope and effectiveness in implicating 
third parties. That the assistance has been given spontaneously and voluntarily must 
also be taken into consideration. 

201. In the present case, the Athlete relies on two letters from the Guardia Civil and the 
Council for Sport, acknowledging that he had assisted the police in its investigation, 
and provided cooperation as a witness to an alleged crime. But none of these letters 
mention the implication of third parties resulting directly from the Athlete's 
assistance. 

202. The Athlete also reUes on a written statement evidencing the fact that he was 
interviewed by the Guardia Civil. This statement provides no information on the 
implication of third parties resulting directly from the Athlete's assistance. Neither 
does the press release submitted by the Athlete. 

203. Finally, the Athlete relies on an order from the Investigating Court no. 14 of Valencia. 
However, it appears from that order that, while it confirms that the investigation is still 
on-going against 4 named persons, it does not ascertain that there have been third 
party violations. It also appears from the order that Femandez's name is not included 
in the names of individuals required to testify in the procedure. Also, the order 
confirms that Femandez himself is still subject to criminal proceedings. The Sole 
Arbitrator considers that no element of the order confirms an anti-doping rule 
violation by another person directly as a result of Femandez's assistance. 

See e.g., for match-fixing cases; CAS 2005/A/908 m 6.2; CAS 2009/A/1920. 
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204. In the Sole Aibitrator's view, a simple indication of cooperation, which could 
hypothetically result in the discovery of a criminal offense, is not sufficiënt for the 
Assistance to be Substantial pursuant to Article 40.5(c) of the lAAF Rules. 

205. Accordingly, the Sole Arbitrator is comfortably satisfied that the relevant facts on 
which Feméndez relies do not meet the criteria set forth in Article 40.5(c) of the LAAF 
Rules. Indeed, there is no evidence in the file estabhshing that the Athlete's assistance 
led to the discovery or the establishment of an anti-doping rule violation or criminal 
offense or breach of professional rules by another Person pursuant to Article 40.5(c), 
neither at the level of the lAAF nor at the level of the RFEA or at any other level. 

206. On the contrary, it appears from the file that Dr. Virü, along v̂ ith various other 
persons, was already incriminated from the beginning of the investigation, at the same 
time as Femandez. Feméndez's assistance may have improved the case brought 
against the person's involved, but the Sole Arbitrator is not even in a position to 
determine whether this is actually the case. 

207. Furthermore, Femandez was given the opportunity to explain his case in front of the 
IA AF at a meeting scheduled for February 3, 2012, in order to provide further 
evidence or clarification as to the substance of his assistance, but he volimtarily did 
not attend the meeting for "personal reasons" without further explanation. 

208. The Sole Arbitrator acknowledges that assistance may be provided after a case is 
initiated, as long as this assistance results in discovering or establishing doping or 
criminal offenses or a violation of professional rules by third parties. The voluntary 
character of the assistance is a factor that can be taken into account in order to assess 
the extent of the reduction of the sanction in the case of Substantial Assistance. 
However, the sine qua non condition that the assistance result in discovering or 
establishing doping or criminal offenses or a violation of professional rules by third 
parties must first be satisfied. In any event, the Sole Arbitrator notes that it is 
questionable whether the assistance provided by the Athlete was spontaneous nor 
voluntary. Indeed, it is only after his implication into the "Operacion Grial" and after 
the RFEA had already taken steps before the CMHD Commission to obtain 
information from the police record that Femandez decided to come forward. 

209. The Sole Arbitrator considers that the fact that assistance might potentially be given in 
the fiiture does not alter the fact that, to date, there is no evidence in the file 
demonstrating that Femandez's Assistance satisfied the conditions of Article 40.5 (c) 
of the lAAf Rules. In addition, Feméndez has only affirmed that a judge v«ll summon 
him on the day that the hearing will be held, in order to confirm his previous 
statements. As stated, such confirmation cannot, in this case, suffice to adduce the 
evidence required by Article 40.5(c) of the lAAF Rules. Furthermore, the order 
provided by Femandez himself does not confirm his alleged future testimony. 
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210. Conceming Feméndez's reliance on CAS 201 l/A/2368, the Sole Arbitrator considers 
that the circumstances of that case cannot be compared to the circvimstaiices in this 
case, since the Substantial character of the Assistance was not contested in CAS 
201 l/A/2368. 

211. Furthermore, the commentary of Article 10.5.3 of the WADA Code provides as 
foUows: 

Factors to be considered in assessing the importance of the Substantial 
Assistance would include, for example, the number of individuals implicated, 
the status of those individuals in the sport, whether a scheme involving 
Trafficking under Article 2.7 or administration under Article 2.8 is involved 
and whether the violation involved a substance or method which is not readily 
detectible in Testing. The maximum suspension of the Ineligibility period shall 
onfy be applied in very exceptional cases. An additional factor to be 
considered in connection with the seriousness of the anti-doping rule violation 
is any performance-enhancing benefit which the Person providing Substantial 
Assistance may be likely to still enjoy. 

212. The Athlete considers that the factors set forth in the commentary of the WADA Code 
are applicable given (i) the Athlete's cooperation in a criminal investigation involving 
a group of people; (ii) the status of the people involved, which include people holding 
and not holding a license, and include people from various sports (üi) the doping 
network involved in the trafficking of prohibited substances and (iv) the Athlete did 
not benefit from any improvement in his performance, 

213. The Sole Arbitrator does not contest that such factors are relevant in assessing the 
importance of Substantial Assistance, as the commentary just cited states. However, 
the commentary's text itself is clear: these criteria are relevant to assess the 
importance of the Substantial Assistance, but not the existence of Substantial 
Assistance. In other words, the sine qua non condition that that the assistance result in 
discovering or establishing doping or criminal offenses or a violation of professional 
rules by third parties must first be satisfied. The factors set forth in the commentary 
can then be taken into account in assessing the importance of the Substantial 
Assistance in order to determine the extent of the reduction of the ineligibility period 
in each particular case. In addition, a commentary of a legal provision cannot repiace 
the substance of that provision. A commentary is designed to assist in the 
interpretation of a provision, Both the WADA Code and the lAAF Rules expressly 
provide that "frjesults in the Anti-Doping Organization discovering or establishing an 
anti-doping rule violation by another Person or which results in a criminal or 
disciplinary body discovering or establishing a criminal offense or the breach of 
professional rules by another Person.". As explained above, these conditions are not 
satisfied in this case. 
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214. Therefore, while the Sole Arbitrator acknowledges that Feméndez provided at least 
some assistance to the authorities, the Sole Arbitrator finds that it cannot qualify as 
Substantial wiihin the meaning of Article 40.5(c) of the lAAF Rules. 

215. The Sole Arbitrator adds that, even if the Athlete had been found to have given 
Substantial Assistance, past CAS decisions in this area suggest that a one-year 
reduction would have been excessive. An overview of these cases is set forth below. 

216. In CAS 2005/A/847, the information provided by the athlete resulted in a large 
amoitnt of nutritional supplements being seized and confiscated and, as a result, 
products could not have been given to other athletes. The efficiency of the 
information provided was proven at the time of the appeal to the CAS and a reduction 
of 6 months was deemed proportionate. 

217. In CAS 2007/A/1368, the athlete's Substantial Assistance resulted in the 
condemnation of third parties and the panel decided that a reduction of 3 months was 
appropriate. 

218. In CAS 2008/A/1461 -1462, the panel refused to reduce the sanction given that "while 
Mr. J. may have offered as much assistance as he reasonably could have under the 
circumstances, this assistance did not lead to the discovery ar establishing ofany anti-
doping rule violation by any persen". 

219. In CAS 2010/A/2203-2214, the panel decided not to ixile on the question of 
Substantial Assistance since it had very little information but, taking into 
consideration the circumstances of the case, it suspended the sanction for 6 months. 

220. In CAS 201 l/A/2368, the existence of the Substantial Assistance was not contested 
and yet the panel decided to reduce the sanction to a period of 18 months of 
ineUgibility. 

221. In light of the above-mentioned cases, the Sole Arbitrator considers that it was, in any 
event, disproportionate to reduce the period of ineUgibility in this case by one half of 
the usually applicable sanction of two years. 

Start Date of IneUgibility Period 

Til. Article in 40.10 of the lAAF Rules determines that: 

Except as provided below, the period of IneUgibility shall start on the date of the 
hearing decision providingfor IneUgibility or, ifthe hearing is waived, on the date the 
IneUgibility is accepted or otherwise imposed. Any period of Provisional Suspension 
(whether imposed or voluntarily accepted) shall be credited against the total period of 
IneUgibility to be served. 

223. Article 10.9.2 of the WADA Code provides that: 
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Where there have been substantial delays in the hearing process or other aspects of 
Doping Control not attributable to the Athlete or other Person, the body imposing the 
sanction may start the period of Ineligibility at an earlier date, commencing as early 
as the date of Sample collection or the date on which another Anti-Doping Rule 
violation last occurred. 

224. The Athlete considers that substantial delays in the case are not attributable to him and 
that the ineligibility period should start on May 17, 2011. The Athlete further argues 
that he should not suffer as a result of the decision of the lAAF to extend the deadlines 
to appeal to the CAS and that, should the Sole Arbitrator decide to impose an 
ineligibility from the date of this award, namely March 14,2012, he would suffer 
significant harm because he would not be able to participate in the 2012 Olympic 
Games in London. 

225. The lAAF submits that Femandez should be required to serve a two-year period of 
ineligibility from the date of the hearing of this matter, less any period of provisional 
suspension and/or ineligibility that he has already served. 

226. The Sole Arbitrator recalls that the above provisions do not provide an automatic right 
to start the period of Ineligibility at an earlier date that that stated, but a discretionary 
power to appreciate whether, taking into consideration the circumstances of the case, 
the ineligibility period should start earlier. 

227. In light of the all the circumstances of this case, the Sole Arbitrator holds that no 
grounds justify modifying the start date of the period of ineligibility of the Athlete. 
Ho wever, Article 40.10(b) pro vides as follows: 

Ifa Provisional Suspension is imposed and respected by the Athlete, then the Athlete 
shall receive a credit for such period of Provisional Suspension against any period of 
Ineligibility which may ultimately be imposed. 

228. As a result, the Sole Arbitrator fïnds that the period of ineligibility should be a period 
of 2 years, commencing on the date of this award, March 14, 2012, less the period of 
provisional suspension and/or ineligibility that he has already served namely one year, 
three months and four days. 
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X. COSTS 

229. This arbitration procedure is subject to the provisions on costs set out in Article R64 
of the CAS Code. 

230. Article R64.4 of the CAS Code provides that: 

"At the end of the proceedings, the Court Office shall determine thefinal amount of 
the cost of arbitration, which shall include the CAS Court Office fee, the 
administrative costs of the CAS calculated in accordance with the CAS scale, the costs 
and fees of the arbitrators calculated in accordance with the CAS fee scale, a 
contribution towards the expenses of the CAS, and the costs ofwitnesses, experts and 
interpreters. Thefinal account of the arbitration costs may either be included in the 
award or communicated separately to theparties." 

231. According to Article R64.5 of the CAS Code, the Sole Arbitrator shall decide which 
party shall bear the arbitration costs or in what proportion the Parties shall share thenij 
taking into account the outcome of the proceedings, as well as the conduct and 
fïnancial resources of the Parties. 

232. Taking into accovint the nature of these proceedings, as well as the conduct and 
financial resources of each of the Parties, the Sole Arbitrator holds that the costs of the 
arbitration, to be determined by the CAS Court office, shall be bome in an amount of 
V* (one quarter) by the lAAF and % (three quarters) by the RFEA, and that each party 
shall bear its own costs. 
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ON THESE GROUNDS 

The Court of Arbitration for Sport rules that: 

1. The appeal filed by the International Association of Athletics Federations on 
20 December 2011 against the decision of the Real Federación Espafiola de Atletismo 
Committee on Sports Discipline of May 17, 2011 is admissible. 

2. The appeal filed by the International Association of Athletics Federations is upheld. 

3. The decision of the Real Federación Espafiola de Atletismo Committee on Sports 
Discipline of May 17,2011 is set aside. 

4. Mr. Francisco Femandez Pelóez is declared ineligible for a period of two years, 
commencing on March 14, 2012, less the period of provisional suspension and/or 
ineligibility that he has already served namely one year, three months and four days. 

5. The costs of the arbitration, to be determined by the CAS Court office, shall be bome 
by 14 (one quarter) by the IA AF and VA (three quarters) by the RFEA. 

6. Each party will bear its own costs. 

7. All other requests for relief are rejected. 

Lausarme, Switzerland, 17 April 2012 

Operative part notified on March 14,2012. 

THE COURT OF ARBITRATIOÖPFOR SPORT 

RonjmcflSÏÏbiotto QC 
SoletArbitrator 


