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1. THEPARTXES 

1.1 Mr Gert Thys ("Mr Thys" or the "Appellant"), bom on 12 November 1971, is a South 
African national who competes as a long-distance runner. He represented South AMca 
in the men*s marathon at the Sumnier Olympic Games in Athens and became the first 
man to run three marathons sub 2:08 and to run two sub 2:08 marathons in one year 
(1998). 

1.2 Athletics South A&ica ("ASA" or the "Respondent") is the sole orgamsaiion 
admiöistering and controlling athletics in South Afiica and is an afSliated national 
member of the International Association of Athletics Federations (the "lAAF"). 

2. FACTÜAL BACKGROUND 

2,1 Below is a summary of the main relevant facts, as established on the basis of the 
parties' written submissions and the pleadings and evidence adduced at the hearing. 
Additional facts may be set out, wbere relevant, in connection with the legal discussion 
which follows. 

22 On 12 March 2006, Mr Thys was subjected to in-competitio« drug testing at the Seoul 
Marathon. Mr Thys' sample was separated into an "A" and a "B" sample and sent to 
the Doping Control Center of the Korea Institute of Science and Technology, Seoul, 
Korea (the "DCC"), The DCC is a laboratory accredited by the World Anti-Doping 
Agency fWADA"). On 16 March 2006 the "A" sample was tested by Mr Young Dae 
Cho and the presence of the prohibited substance I9-norandrosterone was detected. 

2.3 On 13 April 2006, the lAAF notified ASA of the results of the test and dirccted ASA 
to deal with the matter "in accordance with the results management procedure set out 
in MAF Ruk 3T\ Additionally the fax stated: 

"/« accordance with lAAFRule 37.2, please note thatyou must keep me updated in the 
conduct of this case all times. ... Equally, if I can provide any assistance or 
Information in the course of the results management procedure, please do not hesitate 
to contact we." 

2.4 On 17 April 2006, ASA notified Mr Thys of the positive test and advised him of his 
right to have the "B" sample tested. 

2.5 Mr Thys did not offer any explanation for the presence of 19-norandrosterone in the 
"A" sample and On 25 April 2006, ASA provisionaüy suspended Mr Thys from all 
compctitions. 
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2.6 On 16 May 2006 the "B" sample was analysed by Mr Young Dae Cho imder the 
supervision of Dr Man Ho Choi and the presence of 19-norandrosterone was again 
detected. 

2.7 On 10 September 2006 ASA coimnenced its first disciplinary hearing. After numerous 
adjourmnents, detailed in the parties' submissions, on 11 December 2008 the hearing 
conmienced de novo beforc a newly constituted tribunal. 

2.8 On 11 December 2008, ASA advised Mr Tliys by letter that the newly constituted 
tribunal '^unanimousfy foimd that you committed a doping violation and declaredyou 
imligible to participate in athletics from 25'" April 2006 to the i;** December 2008 
(Date oftribtmal) - a period of 2 years seven and a haïfmonths. In terms of the 
decisionyou wïllforfeit all income, pnzes and benefits derivedfiom yoijr participation 
in the Seoul Marathon on the i /* (sic) March 2006". The tribunal's decision is 
contained in a one-page letter and does not set out any reasons or analysis. 

3. PROCEEIUNGS BEFORE THE COURT OF ARBITRATION FOR SPORT 

3.1 On 7 January 2009, Mr Thys filed an appeal at the Court of Arbitration for Sport (the 
"CAS") against the decision of ASA pursuant to Article R47 of the Code of Sports-
related Arbitration (the "Code**). 

3.2 In his appeal brief, Mr Thys* claims that the DCC violated section 5.2.4.3.2.2 of the 
WADA Code International Standard for Laboratories (the "ISL") by having the same 
analyst (Mr Yoimg Dae Cho) test both the "A" and "B" samples. At the time the 
testing was carried out, ISL 5.2,4.3.2.2 provided that: 

''The "B" sample confirmation must beperformedin the same Laboratory as the "A" 
Sample confirmation. A different analyst must perform the "B" analyticatprocedure, 
The same individual(s) that perform the "A " analysis mc^ perform instrumental set up 
and performance checks andverifyresults^ 

(Version 3, June 2003) 

3 J Mr Thys submits that Article 3.2.1 and 3.1 of the WADA Code provides that ""there is 
apresumption that WADA laboratories accredited to perform aparticular test conduct 
that test in accordance mth the ISL... An athlete may rebut that presumption by 
showing, by a "balance ofprobability," that a departure from the ISL has occurred". 
Mr Thys further submits that based on Article 3.2.1 of the WADA Code and lAAF 
Anti-Doping Rule 33.4(b) ''Ifthe athlete shows a departure from the ISL, the bitrden 
then shifts to (in this case) ASA to establish that such departure did not cause (or 
undermine) the Adverse Analytical Finding'*. Mr Thys refers to CAS jurisprudence 
established in the case CAS 20Ö6/A/U19 UCI v. Landaluce and a decision of the 
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American Arbitration Association in USADA v. Jenkins (AAA No. 30 190 0019907) 
where the Panel discussed the consequences of a departure from ISL 5.2.4.3.2.2. 

3.4 Mr Thys submits that **Here, there is a significant if not complete overlap in the 
individual who performed the "A " and "B'* sample analyses. This is not a technical 
violation, hvt rather a serious breach of the International Standard for Laboratories"^. 
On that basis. Mr Thys requests that the Panel exonerate him and set aside the positive 
test rcsult. 

3.5 Mr Thys requests the foJlowing relief *Vto this Trihvnal uphold the appeal of Gert 
Thys; declare that the allegedMarch 12, 2006 positive test result be set aside and that 
Gert Thys be exonerated; declare that Gert Thys is immediately eligible to compete 
without the necessity ofany reinstatement testing (lAAfRuIe 40.12); and award Mr, 
Thys a contribution towardhis legal costsfrom respondent ASA". 

3.6 In its Response, ASA raises a pouit in litnine that the CAS has no jurisdiction to hear 
the appeal as the ASA mies do not provide for any right of appeal to the CAS and that 
Mr Thys is not an intemational-level athlete and therefore, has no right of appeal to the 
CAS under the lAAP Anti-Doping Rules (the "lAAF Rules"). Alternatively, ASA 
submits that Mr Thys has failed to exhaust the intemal remedies available to him. Tlie 
issue of jurisdiction is discussed in detail below at paragraph 5 et seguelae, 

3.7 On the merits of the appeal, ASA details the testing of the "A" and '"B" samples. In 
conclusion, ASA ^^concedes that there was an overlap in the personnel who carried 
out the analysis of the "A " and "B" samples". On the basis that ISL 5.2.4.3.2.2 was 
not strictly complied with, ASA moves to show that the irregularity did not undermine 
the vaJidity of the adverse analytical finding (lAAF Rule 33.4(a)). 

3.S ASA submits that the only two ways that departure firom ISL 5.2.4.3.2.2 could have 
undennined the validity of the adverse finding are (i) bona fide errors by the analysts 
who conducted the tests or (ü) dishonesty on the part of the analysts. 

3.9 In relation to its first point, ASA details the quaïification of the laboratory personnel 
and the equipment available to them at the laboratoiy. ASA also submits as '^highly 
significant* the fect that Mr Thys appointed an expert representatlve» Dr. Jong Ha Lee, 
to be present at the testing of the "B" sample and he "did not raise any objection and 
was satisfied that the "B" sample analysis was satisfactory". ASA submits that in 
light of the fact that both a qtialitative and quantitative analysis of the samples were 
carried out 'Uhe possibility that I9-norandrosterone was not present... is so remote that 
such apössibility can be disregarded\ Finally, ASA submits that ISL 5.2A322 has 
been removed fi'om the 2009 version of the ISL Rules and accordingly "at the time that 
the samples were analysed there was g^owing recognition of the fact that Rule 
5.2.4.3.2.2 is not necessary in order to maintain confidence in the validity of an 
adverse analyticalfindin^\ 
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3.10 In relation to its second point, AS A "(̂ oej not quesüon the integrity of the analysts who 
performed the anaïysis". ASA also points to the fact that Dr Lee was present during 
the testing of the "B" sample and did not object at any stage during the analysis. ASA 
concludes that there can be "«o doubf but that the results were honestly obtained. 

3.11 ASA distinguishes the present case from the jiirisprudence relied on by Mr Thys and 
concludes that any procedural inegularity in cairying out the testing did not undermone 
the adverse analytical finding. ASA requests that the Panel decline jurisdiction in this 
matter but if it finds that it has jurisdiction, that it dismisses the appeal. 

4. THE CoNSTiTUTiON OF THE PANEL AND THE HEARING 

4.1 On 25 Februaiy 2009, the CAS Court OfBce informed the parties that the Panel to hear 
the appeal had been constituted as follows: Mr Lars Halgreen, President of the Panel, 
Mr Olivier Carrard and Ms Sylvia Schenk, arbitrators. The parties did not raise any 
objection as to the constitution and composition of the Panel. 

4.2 On 7 April 2009 the parties were informed by fax that ^'the Panel has decided to deal 
with both the issue of jurisdiction and the merits of this dispme at the hearing to be 
held in lausanm on II and 12 May 2009". 

4.3 On 5 May 2009 the Respondent send a fax to CAS expressing its ""preference to have 
the Jurisdiction issue properly decided prior to a fiill hearing on the merits" and 
requesting "that the hearingscheduledfor U and 12 May 2009 bepostponed" 

4.4 On 5 May 2009 the CAS Court OfBce informed the parties tfiat the Panel had 
considered the Respondent*s request to postpone the hearing and was not mclined to 
grant such request. The Panel also reminded the parties that they had been informed 
on 7 April 2009 that the Panel had decided to deal with both the issue of jurisdiction 
and the merits of the dispute at the hearing. 

4.5 A hearing was held on 11 May 2009 at the CAS premises m Lausanne. The Panel set 
aside two days for the hearing. The parties confïrmed that they had no objection to the 
composition of the Panel. 

4.6 The followmg persons attended the hearing: 
- Mr Thys, accompanied by his counsel, Mr Howard Jacobs 
- For ASA, its counsel. Mr Mark Gay, assisted by Mr Neil Mackenzie 

4.7 At the outset of the hearing, Counsel for ASA informed the Panel that he had only 
been ïnstructed on Friday, 8 May 2009, and was in a position to deal only with 
jurisdiction and was not m a position to deal with the merits. Counsel acknowledged 
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that the parties had been informed by letter in advance of the hearing that the Panel 
would deal both with the issue of jurisdiction and the merits of the appeal at the 
hearing. Counsel stated that he wanted it to be made clear to the Panel that his cliënt 
maintained its jurisdictional objection, that it would make no submission on the merits 
and reserved the right, should the Panel find it had jurisdiction, to '^ithdrawfrom the 
arbitration and deal with the matter by way ofenforcemenf\ 

4.8 The Panel heard the parties' submissions on jurisdiction and adjoumed to deliberate. 
After the break, the President of the Panel infonned the parties orally that the Panel 
considered it had jurisdiction. Counsel for ASA stated that he "wanted it expJicitly 
stated in the decision that we made no appearance on the merits". The President of 
the Panel asked Counsel whether he wanted time to reconvene and confer with his 
cliënt. Counsel for ASA declined and withdrew from the hearing. 

4.9 As outlined above, ASA did not make any submissions on the merits nor call any 
evidence on the merits at the hearing, hi its written submissions on the merits, ASA 
indicated that it proposed to call Mr Chris Hatttingh, ASA representative at the 
hearing; Dr Kim, Dr Choi and Mr Cho to testify regarding their individual involvement 
in the analysis of the "A" and "B" sample and to the reliability of the analysis; and Ms 
Ebeth Grobbelaar (doping expert) to testify that a violation of ISL 5.2.4.3.2.2 does not 
necessarily and automatically invalidate the adverse analytical finding. 

4.10 As he had outlined at the beginning of the hearing, Counsel for ASA withdrew from 
the hearing before the Panel commenced hearing submissions or evidence on the 
merits of the appeal. On the merits, the Panel heard evidence from the foUowing 
persons: 

- Dr. David Black, head of Aegis Sciences Corporation, Nashville, Tennessee, USA, 
by teiephone. Dr Black is an expert m Identification of substances by gas 
chromatography, mass spectromctry, and liquid chromatography and on drug testing in 
sports. 
-Mr Thys 

4.11 On 12 May 2009, the day after the close of the hearing, Dr Dolle wrote a letter to the 
Panel stating that his letter dated 10 April 2008 was not an offer to arbitrate and "ƒ/ is 
clear to me thatyou have simply misunderstood the terms ofmy lettef. 

4.12 On 14 May 2009, Counsel for ASA wrote a letter to the Panel stating that the PanePs 
decision to fotmd jurisdiction based on Dr DoUe's letter was ^^manifestly wrong"* and 
suggesting that "Kow should, in all conscience, therefore, reconvene the Panel by 
teiephone and reverse yourselves^. 
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5. JURISDICTIONOFTHECAS 

5.1 Article R47 of the Code provides as follows: 

"/4w eq>peal against the decision of a federatlon, association or sports-related body 
may be filed with the CAS insofar as the statutes or regulations of the said body so 
provide or as the porties have concluded a speciflc arbitration agreement and insofar 
as the Appellant has exhaustedthe legal remedies maiïabk to him prior to the appeal, 
in accordance with the statutes or regulations of the said sports-related body. 

An appeal may be filed with the CAS against cm award rendered by the CAS acting as 
a first instance tribimal if such appeal has been expressfy provided by the ruks 
applicable to the procedure of first instance.''^ 

PARTJES' SUBMISSIONS ON JURISDICTION 

5.2 In Ms statement of appeal, Mr Thys relied on lAAF Rule 60.25 as conferrmg 
jurisdiction on the CAS to hear bis appeal, 

5.3 In its Response, ASA disputes the jurisdiction of the CAS on the grounds that the ASA 
mies do not provide for any right of appeal to the CAS and Mr Thys cannot appeal 
under the lAAF rules as hc is not an intemational-level athlete. Altematively, ASA 
submits that Mr Th)^ has not exhausted the intemal remedies available to him. 

5.4 ASA refers to Article R47 of the Code and submits that as no ''specific arbitration 
agreemenf has been concluded by the parties, an appeal only lies to the CAS where 
the "statutes or regulations'* of ASA provide for an appeal. ASA submits that it is the 
ASA rules and regulations that apply as Mr Thys is not an intemational-level athlet» 
and the ASA rules and regulations do not grant him a ligbt of appeal to the CAS. 

5.5 Altematively, m the event it is found that the CAS has jurisdiction, ASA submits that 
Mr Thys has not exhausted the l e ^ remedies available to Ttam as he had a light of 
appeal to "an independent board hww as the Anti-Doping Appeal Board', as 
contemplated by LAAF Rules 42.4 and 60.12, which Mr Thys failed to do. ASA also 
points to clause 31.1 of its Constitotion which, it submits, "confers afurther domestie 
remedy, namély arbitration pursuant to clause 3IJ thereof. ASA concludes that the 
CAS should not entertain the appeal for want of jurisdiction. 

5.6 At the hearing, A$A produced a two-page document outHning the disciplinary 
procedure for naiional-level athletes and the corresponding procedure for intemational-
level athletes. 

5.7 In his written response to ASA's jurisdictional objections. Mr Thys submits that ASA 
and/or lAAF are estopped from denying CAS jurisdiction based on a letter dated 
10 April 2008 sent from Dr Gabricl Dolle, the lAAF Anti-Doping Administrator, to 
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Mr Thys' lawyer. In the letter, Dr Dolle offers to resolve the matter for a 2-year 
suspension, subject to Mr Thys' acceptance of au anti-doping rule violation and 
informs Mr Thys of the following: 

"I wouïd remind you that the deeision that will uïtimately be taken by the relevant 
discipUnary commission ofASA qfïer lé** May will stïll be subject to an appeaï to the 
Court of Arbitration for Sport in Lausarme. onyour initiative ifyou disagree with it or 
on the initiative of the MAF, ifthe deeision is not in accordance with the lAAF Rvles. 
This will inevitably lead to a costly and kngthy arbitration procedure until thefinal 
award is rendered by CAS." 

5.8 Mr Thys submits that he "reasonably and detrimentalfy relied on that advicefrom the 
lAAF, andfïled this appeal to CAS on his own initiative when he was dissatisfied with 
the uUinmte deeision qftheASA DiscipUnary TribtmaV 

5.9 Mr Thys further submits that lAAF Rule 38.7 "reguired that the ASA DiscipUnary 
Tribunal be completed within two months of the date that the athlete requested a 
hearing' and that as the ASA violated that rule, lAAF Rule 60.10(d) provided 
Mr Thys with a right of appeal to the CAS. Mr Thys also subniits that he is entitled to 
recourse to an appellate body whïch can provide a "yair, impartiai and independent 
hearing bodf somethmg, he alleges, the South Aftican Institute for Drug-Free Sport's 
Anti-Doping Appeal Board cannot provide, Finally, Mr Thys submits that the Panel 
can incorporate the current lAAF list of international events in which the Seoul 
Marathon is designated as an International Competition and tfiereby find that Mr Thys 
was an Intemational-Level Athlete within flie meaning of lAAF Rule 60.11. 

5.10 At the hearing, ASA reiterated its submissions set out above and refiited Mr Thys' 
arguments on (i) estoppet, (ii) lAAF Rule 60.10 (iii) allegations of bias and 
(iv) Mr Thys' designation as an international level athlete. ASA aigued that estoppel 
is an English-law doctrine and cannot be mvoked to confer jurisdiction on a court or 
tribunal that would not otherwise have jurisdiction. ASA also submitted that Dr Dolle 
sought to broker a settlement on behalf of the lAAF and not on behalf of ASA. In 
relation to lAAF Rule 60.10, ASA submitted that it is irrelevant and inapplicable as 
here, a series of hearings were held. ASA argued that any allegation of bias agamst the 
South Afiican Appeal Board ought to have been remedied at national level. Finally» 
ASA submitted that the status of an athlete is a matter of fact - not a procedural issue -
and therefore the Panel should have regard to the lAAF list of mtemational events 
which existed at the time Mr Thys competed in the Seoul marathon. 

5.11 In response» Counsel for Mr Thys quoted that part of Article R47 of the Code which 
provides for an appeal where 'V/ie porties have concluded a specific arbitration 
agreemenf' and submitted that Dr DoUe's letter amounts to an arbitration agreement. 
Counsel for Mr Thys also submitted that it was not clear from the ASA rules what 
route of appeal was open to Mr Thys. Counsel referred to the CAS case CAS 94/129 
USA Shooting éQJ Union Internationale de Tir (UIT) and submitted that anti-doping 
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rules must be clear and unambiguous. Counsel for Mr Thys also submitted that in all 
the correspondence at no point did ASA teil Mr Thys what his rights of appeal were. 
ASA allegedly knew that Mr Thys was considering filing an appeal with the CAS 
because Mr Thys said so in the South African Press. 

5.12 At this point, the President of the Panel asked Mr Thys to give evidence as to what 
guidance he was given in relation to his appeal possibilities. 

5.13 Mr Thys gave evidence that ASA never outlined what his rights were. He said he 
made statements in the Press that he would take his case to the CAS and an article 
appeared in the Press after the first hearing in April. Mr Thys said that he got many 
calls from Mr Chris Hattingh (the ASA representative at the hearing) asking him to 
sign a document admitting his guilt or the case would continue to be postponed, 
Reference was also made to page 714 of the transcript of the ASA disciplinary hearing 
where the Chairman, Mr Monty Hacker, said "Owe of the bigproblems that we /wrve 
over kere is that ÏAAF is watcMng this matter very, very closely, and the likelihood is, 
that if, in their view, an incorrect decision is taken, it willgo straight to CAS". 

5.14 In rebuttal, Counsel for ASA stated that there was no evidence or facts proving any 
bias which could lead the Panel to come to a conclusion that there vvas bias and fiirther, 
any alleged procedural liregularities could be dealt with on appeal. Counsel also stated 
that it is '*hotly disputed** by the ASA that there had been any mistreatment of Mr 
Thys. Counsel for the ASA pointed out that the parties to this procedure are ASA and 
Mr Thys and no arbitration agreement exists between them, In relation to Dr Dolle's 
letter. Counsel submitted that Dr Dolle was simpty giving advice; he was making an 
offer that was not accepted and it follows that an unaccepted offer is not an agreement. 
Counsel submitted that the relevant agreement is the agreement between the parties 
and the parties here have not concluded an agreement. Counsel also referred to Article 
178 of the Swiss Federal Code on Private International Law (the "PILA'*), which sets 
out the form of an arbitration agreement. Counsel refuted Mr Thys' submission that 
the sentence imposed was in excess of the maximum sanction. 

5.15 In conclusion on the jurisdictional issue, Counsel for Mr Thys submitted that the case 
comes down to the Paners interpretation of Dr Dolle's letter. Counsel also referred to 
the extract from the transcript of the ASA Disciplinary Tribunal where the Chairman 
said the lAAF would be watchJng the case very closely. 

5.16 Counsel for ASA rebutted that the reason the lAAF was watching the case very closely 
was to consider whether it would exercise its right of appeal to the CAS. 
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PANEL'S ANALYSIS ON JÜRISDICTION 

A THE CLAIMS OF THE PARTJES 

5.17 The Appellant has argued that CAS has jürisdiction in this matter in accordance with 
Article R 47 of the Code. The claim for CAS jürisdiction is primarily based on four 
argiunents: 

a) ASA and/or the lAAF are estopped from arguing that CAS lacks jürisdiction due 
to the fact that Mr. Gabrieï DoUe, who is the lAAF anti-dopiiig administrator, in 
a letter of 10 April 2008 (Exhibit 15) has provided Mr. Thys with the right to 
appeal the decision of ASA on his own initiative directly to CAS; 

b) lAAF anti-doping Rule 60.10 provides Mr. Tliys with an independent basis for 
an appeal to CAS; 

c) Fundamental principles of faimess and due process should guarantee Mr. Thys an 
appellate tribunal that is &ee from bias and conflict of interest, which cannot be 
obtained before the South Afiican Institute for Drug Free Sport; and finally 

d) The CAS Tribunal can incorporate the current lAAF list of International Events 
in deciding the procedural question of where Mr. Thys should have appealed the 
decision of the ASA disciplinary tribunal. 

5.18 The Respondent, ASA, on the other hand, has disputed the Jürisdiction of CAS stating 
that neither the ASA constitution nor the pertinent lAAF anti-doping rules and 
procedural guidelines for National-Level athletes provide Mr. Thys with the right to 
appeal the matter to CAS. Nor has Mr. Thys exhausted the legal remedies available to 
him in accordance with the statutes and regiilations of the ASA constitution and the 
lAAF anti-doping statutes and regulations. 

5.19 Based upon the parties* dispute on the question of jürisdiction of the CAS, the panel 
shall preliminary examine whether CAS in accordance with Article R47 has 
jürisdiction to deelde this matter. 

5^0 Article R47.I of the Code is set out in fiïll above at paragraph 5.1. 

521 Given the wording of Article R47 the panel will firstly examine the question whether 
the relevant statutes or regulations of the ASA and/or the lAAF provide Mr. Thys with 
a right to appeal to CAS the decision of the ASA Disciplinary Commission, secondly 
whether "a specüïc arbitration agreement" exists and whether the legal remedies 
available to him prior to an appeal have been exhausted. 
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B THE CONSTITUTION OF ASA 

5.22 Mr. Thys is a South Afiican national and as a marathon runner and National Athlete of 
South Africa, he is subject to the mies and regulations laid down by ASA in the 
constitution of ASA (Exhibit F). In doping control matters, it is stated in the ASA 
constitution under clause 3.2.17.4 that the lAAF anti-doping rules and procedural 
guidelines aie incorporated as the operative provisions of ASA. This provision states 
the following: 

"3.2,17,4 All Aihletes, Athlete support personnel and persons undsr the jurisdiction of 
ASA shall be bound by MAF anti-doping rules and procedural guidelines ". 

C THE IAAF ANTI-DOPING RULES 

5.23 The IAAF Anti-Dopïng Rules make an important distinction between National-Level 
Athletes and Intemational-tevel Athletes, when it comes to testing the Athletes in out-
of-competition tests, result management, and the right to appeal decisions of national 
doping tribunals to CAS. The definition of an "Intemational-Leve] Athlete" is found 
under the definitions m the IAAF Handbook on page 41, and this definition provides 
the following: 

"Jntemational-Level Athlete 

For the purposes of the Anti-Doping Rules (chapter S) ondDisputes (Chapier 4) an 
athlete, who is in the Registered Testing Pool for out-of-conpetition testing or who is 
competing in an International Competition under Ruk 35.7 ". 

Further, the "Registered Testing Pool" is defined on page 33 m the IAAF Handbook, 
and this definition provides the following: 

"Registered testing pool 

The pool of top-rank athletes established by the IAAF, who are subject to both in-
competition and out-of-competition testing as part of the lAAF's testing programme ". 

D THE STATUS OF MR. THYS AND THE 2006 SEOUL MARATHON 

5.24 Mr. Thys was not in the Registered Testmg Pool for out-of-competition testing at the 
time of the 2006 Seoul Marathon. This fact is not disputed by the parties. In order to 
be considered as an Intemational-Level Athlete pursuant to IAAF rules, the 2006 Seoul 
Marathon should have been listed in 2006 as an International Competition by the 
IAAF. 

5.25 The 2006 Seoul Marathon was not on the 2006 IAAF list of International Events. As 
pointed out in the Appellant's *Response to Arguments Regarding Jurisdiction of 
CAS* of 25 March 2009, Üie 2006 IAAF list of International Events did. however, not 
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identify any marathons as international competitions, which clearly appears to have 
been an oversight that was coirected by the lAAF at a later stage. The current lAAF 
list of International Events as of at least 2008 - and maybe also 2007 - shows that the 
Seoul Marathon has been upgraded and now appears on the list of the lAAF's 
ïntemational Competitions (Exhibit D to the Appellant's Response). 

5.26 The Appellant has argued that the lAAF list of International Events serves "o pvrely 
procedural function with respect to the mechanics/procedwe of an appear\ and 
therefore the panel should apply the lAAF list of International Events that is cunmtly 
in place as opposed to the 2006 lAAF list of the International Events; a submission, 
vMc\ if accepted, would grant Mr. Thys the status of an Intemational-Level athlete 
for the purposes of the lAAF Handbook, Chapters 3 and 4. 

5.27 It is the opmion of the Panel that the substantive Anti-Doping Rules that ought to be 
applied in this matter are those that were in effect at the time of the alleged doping 
offence, /.e., whesn the 2006 Seoul Marathon was held on 12 March 2006. At that time 
the Seoul Marathon was not on the lAAF list of International Events, and for the Panel 
the fect that the marathon event at a later stage, whether it was in 2007 or 2008, was 
upgraded to be on the list of International Events, should not have any legal 
significance on the status of Mr. Thys as a National-Level Athlete at the time that the 
doping test was conducted. 

5.28 Hie Panel states that the distinction between an Intemational-Level or a National-
Level Athlete is not merely a procedural issue, as claimed by the Appellant, referring 
to the CAS cases CAS 200Ö/A/274 S.V. FMA and CAS2004/O/645 USADA vs, 
Montgomery in which CAS relied on procedural rules presently in force regardless of 
when the facts at issue occurred. 

5.29 The distinction between an Intemational-Level Athlete and a National-Level Athlete in 
the lAAF doping rules is a matter of substantive law and throughout the lAAF 
Handbook, significant and materially important difiFerences are made between the 
rights and obligations of Intemational-Level and National-Level athletes. In addition, 
the Panel is satisfied that no legal basis exlsts in the lAAF rules to change the status of 
an athlete during or after a doping procedure, where an event changes status on the 
next annual lAAF list of International Events. The Panel is of the opinion that givmg 
Mr. Thys the status of an Intemational-Level Athlete due to the later upgrading of the 
Seoul Marathon as an International Event would be considered an unlawful 
retrospective amendment of a material rule. 

5.30 On the issue of the status of the 2006 Seoul Marathon and subsequently the status of 
Mr. Thys, the Panel therefore must conclude that Mr. Thys is a National-Level Athlete, 
because he was not selected for the Re^stered Testing Pool for out-of-competition 
testing, and he did not compete in an International Competition under Rule 35.7 at the 
time, when he participated in the 2006 Seoul Marathon. 
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E DuE PROCESS REQUIREMENTS DURING THE DOPING HEARINGS AT THE NATIONAL LEVEL 

5.31 The lAAF handbook: sets out various disciplinary procedures in relation to conducting 
a proper hearing in a doping case. Rule 38.5 provides: 

"Evèry athïete shall have the righi to reguest the hearing before the relevant tribunal 
of his National Federation, before anysanction is determined in accordance with these 
Anti-Doping Rules ". 

Furthermore, certaiti time IJmits for the holding of the hearing are prescribed in Rule 
38.7: 

"Jfa hearing is requested by an athlete, it shall be convened without delay and the 
hearing held within 2 months of the date of notificatiön of the athlete's request to the 
member. Members shall keep the MAF fidly informed as to the status of all cases 
pending hearing and of all hearing dates as soon as they arejixed The lAAF shall 
have the right to aitend all hearings as an observer. Nowever, the lAAF's attendance 
at a hearing, or any ether involvement in a case, shall not eiffect its right to appeal the 
Member 's decision to CASpursuant to Rule 60.23 below ". 

lAAF Rule 38.8 also provides the athlete with certain fundamental righfs of due 
process. This rule provides: 

"The athlete 's hearing shall take place before the relevant hearing body constituted or 
otherwise aiühorized by the Member. The relevant hearing body shall be fair and 
impartial and the conduct of the hearing shall respect the followng principles: the 
right of the athlete to be present at the hearing and to present evidence, including the 
right to call and guestion mtnesses, the right to be represented by legal counsel and 
an interpreter (at the athlete's expense) and a timely and reasoned decision in 
writing". 

5.32 The provisions under lAAF Rule 38 should be read in conjunction with the provision 
in Article 31.7 of the ASA Constitution, which also provides the athlete with a right of 
due process. This rule states as follows: 

"All disputes effecting members involvJng aiUetes, athlete support personnel or ether 
persons under its Jurisdiction, however, arising with a doping or non-doping related 
matter shall be sübmitted to a hearing before ASA 's Disciplinary Committee or 
otherwise authorized by ASA. Such a hearing shall respect the foUowingprinciples: 

31.7.1 A timely Hearing before afair and impartial Hearing Sody; 
31.7.2 The right of the individual to be informed of the charge against him; 
317.3 The righi to present evidence, including the right to call and guestion witnesses; 
31.7.4 The right to be represented by legal counsel and an interpreter (at the 
individual's expense); and 
31.7.5 The right to a timely and reasoned decision in writing." 
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5.33 These due process provisions in the lAAP doping rules and the ASA Constitution may 
play a significant part in an Athlete's abiüty to appeal a decision made by a National 
Disciplinaiy Committee. The lAAF provisions regarding appeals are found in Rules 
60.09 - 60.17 and provide the following: 

"Appeals 

9. AU Decisiom subject to appeal under these rules, whether doping or non-doping 
related, mqy be appeaïed to CAS in accordance with the provision set out below. AU 
such decisions shatl remain in effect while under appeal, unless determined otherwise 
(see Rules 60.23.24 below). 

10. ThefoUomng are examples of decisions that mqy be subject to e^peal under these 
rules: 
(a) Where a Member has taken a decision that an athlete, athlete supportpersonnel or 
other persons has committedan anti-doping rule violation. 
(b) Where an athlete accepts a Member's decision that he has committed an anti-
doping rule violation, but seeh a review of the Doping Review Board's determination 
under Rule 38.18 that there are no exceptional circumstances in the case jvstijying a 
reduction ofperiodofineligibïlity to be served 
(c) Where a Member has taken a decision that an athlete, athlete support personnel or 
other person has not committed an anti-doping rule violation. 
(d) Where testing has indicated the presence of a prohibited substance or the use ofa 
prohibited method and, contrary to Rule 38.7, the Member has refused or failed to 
provide the athlete with a hearing within the relevant timeperiod 
(e) Where the lAAFhas taken a decision to deny an Intemational-Level athlete a TUE 
under Rule 34.5(a). 
(f) Where the lAAF has issued a sanction against the Member for a breach of the 
Rules. 
(g) Where a Member has taken a decision that an athlete, athlete support personnel or 
other person has not committed a breach of Rule 22. 

11. In cases invólving Intemational-Level athletes (or their athlete support 
personnel), or invólving the sanction ofa Member by the Councilfor a breach of the 
Rules, whether doping or non-doping related, the decision of the relevant bo<fy of the 
Member or the lAAF (as appropriate) may be appeaïed exclusively to CAS in 
accordance with the provisions set out in Rules 60.25-60.30 below. 

12. In cases which do not invohe Intemational-Level athletes (or their athlete support 
personnel), whether doping or non-doping related, the decision of the relevant body of 
the Member may (unless Rule 60.17 below applies) be appeaïed to a nationdl review 
body in accordance with the rules of the Member. Each Member shall have in place an 
appeal procedure at national level that respects the foïlowing principles: a timely 
hearing before afair, impariial and independent hearing body, the right to represented 
by legal counsel and interpreter (at the appellant's expense) and a timely and 
reasoned decision in writing. The decision of the national review body may be 
appeaïed to CAS in accordance with Rule 60.16 below, 
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Parties entitled to appeal decislons 
13. In arty case involving Intèrnational-Level athletes (or their athlete support 
personnel), the following parties shcdl have the right to appeal a decision to CAS: 
(a) the athlete or other person who is the subject of the decision being appealed; 
(b) the other party to the case in which the decision was rertdered; 
(c) thelAAP 
(d) the IOC (where the decision mqy have an effect on eligïbility in relation to the 
Olympic Gamnes); and 
(e) WADA (in doping-related matters only). 

14. In any case involving a decision by the Council to sanction a Member for a 
breach of the Rules, the Member qffected shall have the sole right to appeal a decision 
to CAS. 

15. In any case which does not involve International-Leveï athletes (or their athlete 
support personnel), the parties hoving the right (o appeal a decision to the national 
level review body shall be as providedfor in the rules of the Member. but shall include 
at a minimum: 
(a) the athlete or other person the subject of the decision being appealed; 
(b) the other party to the case in which the decision was rendered, 
(c) the Member. 
The lAAF and WADA (in doping-related cases only) shall have the right to attend any 
hearing before the national-level review body as an observer. The MAF's attendance 
at a hearing in such capacity shall not affect its right to appeal the decision of the 
national-level review body to CAS in accordance with Rule 60.16 below. 

16. The following parties shall have the right to c^peal a decision of the national-level 
review body to CAS: 
(a) thelAAF;and 
(b) WADA (in doping-related cases only), 
No decision may be appealed to CAS mtil the appeal procedure at national level hos 
been exhamted in accordance with the rules of the Member. 

16. If, however, in cases not involving International-Level athletes (or their athlete 
support personnel), the rules of a Memher provide for the right of the JAAF and 
WADA (in doping-related cases only) to appeal a decision direct to CAS rather than to 
the national level review bo(fy as in Rule 60.15 above, provided the CAS appeal i$ 
conducted in accordance with the provisions of Rule 60 below, the CAS decision shall 
be final and binding upon the athlete, the Member, the MAF and WADA and no 
Jurther appeal to CAS shall thereqfter be made ". 

F PROVISION OF AN INDEPENDENT BASIS FOR AN APPEAL TO CAS BY IAAF ANTI-DOPING 
RULE 60.10 

534 The Appellant has argued that ASA has failed to comply with IAAF Rules 38.7 by not 
completmg the disciplinary tribunal within 2 months of the date that Mr Thys 
requested a hearing. By failing to comply with this deadiüie in IAAF Rule 38.7, the 
Appellant claims that the IAAF Anti-Doping Rule 60.10 (d) provides Mr. Thys with an 
independent and inunediate basis of appeal to CAS. 
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5.35 In response thereto, the Respondent has tttaintained that lAAF Rule 60.10 (d) does not 
confer jurisdiction upon CAS. Only Article R47 of the Code does this. Secondly, the 
Respondent maintains that Rule 60.10 (d) is not relevant or appUcable to this case, as 
the provision only covers the situation, where a Member defaults in his obligation or 
refiises to provide an athlete with a hearing, which the Member is obligated to under 
lAAF rules. Only in those circumstances, rather than the hearing being staged by the 
Member, does Rule 60.10 (d) aJlow the athlete to transfer his initial level heariiig to 
CAS, so that the hearing may be afforded at all. Thirdly, the Respondent argues that 
even though the hearing did not take place until some time after 2 months as stipulated 
in Rule 38.7, this delay cannot mean that a whole new hearing process can start before 
the CAS. Finally, the Respondent maintains that Mr. Thys is not appealing to the CAS 
to be given the right to a hearing, but rather that he appeals to the CAS to have the 
result of the mitial hearing in South Africa overtumed. Therefore, the CAS as a matter 
of subject matter jurisdiction does not have jurisdiction under Rule 60.10 (d). 

5.36 It is the opinion of this Panel that Rule 60.10 (d) is not applicable tinder the factual 
circumstances of this case. It is true that the ASA Tribunal convened its first hearii^ in 
this matter on 10 September 2006 after having notified Mr. Thys of the positive test on 
17 April 2006. Throughout the entire process Mr. Thys has claimed his innocence and 
at face value the Panel agrees with the Appellant that the 2 months' deadline in Rule 
38.7 has not been correctly observed by the ASA in this case. However, Mr. Thys, 
represented by counsel during the entire hearing process in South Africa, did 
partidpate m the hearing proceedings, which went on for more than 30 months. 
Regrettable as this prolonged hearing process might Iiave been, the Panel iinds Üiat tiie 
ASA has not "refused or failed to provide the athlete with a hearing within the relevant 
time period" within the meaning of Rule 60.10 (d). Ev&n if one takes mto 
consideration that Mr Thys' right "to a timely and reasoned decision in writing" 
according to rule 31.7.5 of the ASA constitution and 38.8 of the lAAF Rules may not 
have been respected by ASA, the Panel interprets Rule 60.10 (d) at its core as a 
remedy against "a denial of justice" by a member towards an athlete. Technically, it is 
not a right of appeaJ, which tüs provision sets out, but rather a light to a feir and 
timely hearing in case such a hearing has been refused to the athlete. The Panel agrees 
with the Respondent's argument that flie Appellant's appeal must be construed as an 
appeal to have the decision of 11 December 2008 reached by the ASA Disciplinary 
Committee overtumed. Thus, the Panel must conclude that Rule 60.10 (d) is not 
applicable in this case, nor does it confer jurisdiction onto CAS, given the 
circumstances of this case. 

G OTHER PROVÏSIONS OF A DIRECT APPEAL TO CAS UNDER JAAP RULE 60 

5.37 As concluded by the Panel above. Mr. Thys is to be considered a National-Level 
athlete under the lAAF rules, which prevents Mr. Thys from applying the right of an 
IntemationaJ-Level athlete to appeal a decision to CAS in accordance with lAAF Rule 
60.13, cf. Rule 60.11. These appeal options are simply not available to Mr. Thys as a 
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result of the sharp distinction between the appeal possibiltties of National-Level 
athletes versus Intemational-Level athletes. Thus, none of these provisions, directly or 
by analogy, would provide CAS with jurisdiction to hear Mr, Thys' case. 

5.38 The Appellant has argued that fiindamental principles of faimess and due process 
should guarantee Mr. Thys an appellate tribunal, i.e, the CAS, that is free fi-om bias 
and conflict of interest, which in the eyes of the Appellant cannot be obtained before 
the South Afiican Institute for Drug Free Sport. The Panel understands the Appellant's 
argument in such a way that if the alleged bias and conflict of interest of the South 
African Institute for Drug Free Sport could be established, this would provide Mr. 
Thys with a right to appeal the decision directly to the CAS, thereby asserting 
jurisdiction onto CAS. 

5.39 The Respondent has, on the other hand, maintained that Rule 60.12 cannot be 
construed as providing CAS with jurisdiction. Firstly, the South Afiican histitute for 
Drug Free Sport Act explicitly states in § 17 (4) (a) that the Anti-Doping Appeal Board 
may hear appeals involving National-Level athletes arising from decisions regardmg 
sanctions for anti-dopmg ruJe violations including disqualification, provisional 
suspension or period of ineligibility. Mr. Thys is &ee to re&ain from bringing his 
appeal before the South African Anti-Doping Appeal Board, if he is concemed about 
possible bias on the Appeal Board. The Respondent alleges further that Mr. Thys could 
have referred the matter to arbitration in accordance with Clause 31 of the ASA 
Constitution. If he also considered that the Arbitration Panel appointed under the 
constitution of the ASA might be biased, he would stÜl have recourse to Section 13 of 
the South Afiican Arbitration Act, which provides the court with a right to set aside the 
appomtment of an arbitrator or umpire or remove him from office "on good cause 
shown". 

5.40 The Respondent further points to the fact that the South African Institute for Drug Free 
Sport Anti-Doping Appeal Board is equally subject to Section 34 of the Constitution 
just as the South African Arbitration Act, if Mr. Thys was concemed that the Tribunal 
before whom he appeared in South Africa was biased. The Respondent thus concludes 
that South Afiican legjslation provides Mr. Thys with ample opportunities to remedy 
such a bias. 

5.41 In reviewing Rule 60.12 and the Appellant*s submission that the non-Mfihnent of this 
provision's due process guarantees towards the athletes would automatically confer 
jurisdiction onto CAS, the Panel disagrees with the Appellant. The wording of Rule 
60.12 cannot, in the opinion of the Panel, bc construed such that an allegatïon of 
potential bias would result in CAS jurisdiction. The Panel sees that it would be ahnost 
nnpossible at this point to form an opinion about the question whether an appeals 
board appomted either in accordance with the South African Institute for Drug Free 
Spori Act or an arbitration tribunal under the ASA Constitution would be considered 
biased towards Mr. Thys. There is no hard evidence to suggest that such an allegation 
would be true for the very simple reason that neither an appeal board nor an arbitration 
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tribunal has even been appointed following Mr. Thys* appeal directly to CAS. The 
allegations made by the Appellant that a number of persons involved in the ASA 
Disciplinary Committee trial also sits on the current board of directors of the South 
African Institute for Drug Free Sport, does not in the opinion of the Panel disqualtfy 
the entire legal remedy available to Mr. Thys under the Act. The same would apply for 
the composition of an arbitration tribunal appointed under the ASA Constitution. 

5.42 The Panel agrees with the Respondent's submissjon that it is not a legitimate concern 
of CAS to deelde at this point whether or not Mr. Thys would have been gcanted a fair 
hearing on appeal. This decision would be for the South African courts to decide, not 
the CAS, For those reasons, the Panel must conclude that Ruie 60.12 is not a provision 
which confers jurisdiction onto CAS. 

5.43 Thus, based upon the above facts and submissions the Panel concludes that neither the 
ASA Constitution or other ASA regulations nor the lAAF Anti-Doping Rules provide 
Mr. Thys with a right to appeal the ASA Disciplinary Committee's decision of 
11 December 2008 directly to CAS. 

H SPECIFIC ARBITRATION AGREEMENT WITHIN THE MEANING OF ARTICLE R47 CONSTITUTED 
BY THE IAAF'S LETTER OF 10 APRIL 2008 

5.44 In accordance with Article R47 of the Code, CAS jurisdiction can also be established 
provided the parties have concluded a specific arbitration agreement. In this matter one 
particular letter èom the JAAP to Mr. Japie Van Zyl, who at the time represented Mr. 
Thys at the hearings in South Africa, has invoked the Appellant to claim that ASA 
and/or the lAAF are estopped from arguing that CAS lacks jurisdiction. The Appellant 
has argued that Mr. Thys has reüed on the letter signed by Dr. Gabriel Dolle, and that 
no other recourse was mentioned in the ASA Disciplinary Committee's decision of 11 
December 2008. 

5.45 The Respondent has objected to the notion that a single letter sent by Dr, Dolle would 
confer jurisdiction ooto CAS contrary to the rules of the lAAF for National-Level 
athletes. Dr Dolle was acting on behalf of the IAAF> not on behalf of ASA, who was 
unaware of Dr. Dolle's attempt to broker a settlement in the matter, which at the time 
the fHx>posal was made, Mr. Thys had served a period of 2 years' ineligibility. The 
Respondent rejects the assertion that Mr. Thys had relied on the letter sent by Dr. 
Dolle. 

5.46 The passage in Dr. Dolle's letter to Mr. Van Zyl, in a fax letter dated 10 April 2008, is 
set out above at paragraph 5.7. The passage quoted above is taken from the letter, in 
which Dr. Dolle on behalf of the LAAF offers what he considers to be a "^/r and 
expedite settlement" of Mr. Thys* case, namely Mr. Thys' accepting of an anti-dopmg 
rule violation under lAAF rules and a 2 years sanction starting retroactively &om the 



i f . ; Ü I ■ i VV > / 'V L W f V X ^ 

Tr>bunal Arbitral du Sport ^^^ ^«"^'^' '^^ "^^^ -̂ *̂'**'<=̂  ^°"* ^«"^^" "̂ ^^ ^̂  
Court of Arbitration for Sport 

date of his provisional suspension on 25 April 2006 and expiring on 24 April 2008. An 
oifer which Mr. Thys refiised. 

I THE PANEL'S CONSIDERATIONS REGARDING CAS JURISDICTION BASED ON DR. DOLLE'S 
LETTER 

5.47 Given the fact, that there is no specific provision in the Code regarding the meaning of 
a "specific arbitration agreement" contemplated by Article R47 of the Code, the 
principles in the PILA regardmg the arbitration agreement are applicable» if, only by 
analogy, this agreement being a type oi^compromise arbitrar. 

5.48 According to Article 178 (1) of the PILA, an arbitration agreement is valid as to the 
form, if it is made in writing, by any means of conmnmication, which establishes the 
terms of the agreement by a text This provision is interpreted by legal scholars as not 
requiring a signature and only calls for a "simplified written form" '. The agreement 
can be entailed in one or more documents"̂ . There is a growng tendency among legal 
scholars towards a more liberal approach, considering that Article 178 (1) of the PILA 
doesn't provide for a form but requires only that the arbitral agreement be identifiable 
as a text Therefore, even a written or oral proposal refeiring to a text, accepted orally 
or impliciüy, would amount to an arbitral agreement̂ . For other scholars, less 
permïssive, a written expression of both parties' will to arbitrate is necessaxy, however, 
under the condition of abuse of right^. 

5.49 Legal authors also consider that the principie of good faith (which is a general 
principle of transnational public policy or international law) prevents a party from 
raising a defect in the written arbitration clause, if that party ofièred to arbitrate, if such 
a way as to inspire the other party's confidence and under the condition that this 
confidence deserves protection .̂ 

5.50 As to its contents, the arbitral agreement should include the following clements: the 
mW to submit to arbitration, the reference to a legal relationship between the parties 
and to a particular dispute (already existing or future)̂ . Article 178 (I) of the PILA 
provides that the contents of the arbitration agreement should either comply with the 
requirements of the law chosen by the parties or the law goveming the object of the 
dispute or with Svwss law. 

5.51 Accordmg to the case-law of the Swiss Federal Tribunal, if a party knows of the 
existence of the arbitration clause and does not obiect, it is deemed to have accented 
sucn a clauserm iigni oi'the circumstances of the case and accordmg to the principle of 

' Jean-Ftan^ois POCJDR£T^c))aslien BESSON, Droit comparé de Taibitrage iniemational, Zurich. BdSd. Geneva, 20(^ n^l93. 
^ Gabriellc KAUFMANN-KOHLER/Antonio RlGOZZL Arbitrage i«t«niational, l>oit et pratique a la lumière de la LDIP, Bcrnc. 2006, 
n*215-21?. 
* KAUFMANN-KOHLER/RIGOZZI. op. ctt„ n*2l9; BLESSING. op. clL, n*4S6; Fran^ois KNOEPFLER/Philïppc SCKWEIZER, 
Jurispfudence suisse en matière d'aibiti^e inttmaiional, m: RSDIE 5/1995, p. S87-5S$. 
* P ( X I D R E T / B E S S 0 N , op. cit.. n" 193 and n'^05. A significant pan of l^al scholars ire of this samc opinion. 
'BLESSING, op. clt^ n'487. 
' POUDRET/BESSON, t^. ciu, n' 150. 
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good faitf. According to the circurastances, a given behaviour can replace» according 
to the principle of good faith, the respect of formal requirements*. Thus, the fonnal 
requirements can be supplemented by the application of the principle of good faith. 

5.52 In a case conceming a horse rider, who was raember of a local horse riding club, and 
ultimately member of the Fédération Equestre Internationale, the Swiss Federal 
Tribunal examined the unplications of the signature by the horse rider on documents 
referring to an arbitration procedure before the CAS. The Swiss Federal Tribunal ruled 
that, on the basis of the circumstances of the case and appiying the principle of 
confidence, giving particularly the lack of objection to the arbitration clause, the 
signature of the horse rider bound Mm» whereby CAS accordingly had jurisdiction . 

5.53 In another case between a basketball player and the Fédération Internationale de 
Basketball (FIBA), the Swiss Federal Tribunal even went fiirther with this reasoning. 
Indeed, it considered that an arbitration agreement by reference can be accepted by an 
athlete by proceedina in conformity with siïch agreement. La its decision, the Swiss 
Federal Tribunal stated that Article 178 (1) of the PILA did not exclude arbitration 
agreements by reference to another document. As regards the substance of such 
agreement» it was examined under Article 178 (2) refening to Swiss law, which 
included, among others, the principle of good fdth. The Swiss Federal Tribunal 
considered therefore that even if the athlete was not a member of the mtemational 
fédération, the fédération made it clear that it wanted to handle the athlete as one of its 
members, and the athlete proceeded accordingly without objections. Thus, a valid 
acceptance of the arbitration agreement existed. The Swiss Federal Tribunal 
consequently ruled that the act of fiüng an appeal constituted an acceptance on behalf 
of the athlete and that the CAS therefore had jurisdiction* .̂ In conclusion, the case-
law of the Swiss Federal Tribunal is liberal as regards the form of the arbitration 
agreement, in particular of the arbitration clause by reference, as confirmed in several 
recent decisions". 

5.54 This approach is also that of several CAS awards, for instance holding that the lack of 
protest fix)m the athlete means that he silenüy has accepted the arbitration agreement* .̂ 
Most of the above cited cases examine the consequences of the lack of opposition fi:om 
an athlete, when he knows that Üie regulations of hls federaUon provide for an appeal 
to the (JAS. However, the same principles can and must be applied to the federations, 
which are also bound by the principle of good faiüi. Furthermore, m tne swiss Jfeoeral 

' Decisbn of ihc FcdcrtI Tribunal of 7 Febniay 2001. in the marter between Stanley Roberts v/ FÉdcratien Intemalionale de Basketball. 
4P^O/2000, § 2 b); Decision of the Federal TribuMl of 31 Qclobcr 1996. in ihe case 4C.44/1996. Englisb translation in Maihieu REEB, 
Digest of CAS Awards, vol. ï, p. 585. § 3 c). 
' Decision of ÖV Federal Tribunal ATF 12111138 § 3 p. 45. 
' Decision of the Federal Tribunal of 31 October 1996 citcd above, § 3 c). 
'̂  Decision of ihe Federal Tribunal of 7 February 2001 citcd above, § 2 a) and b). 
" Decision of ihc federal Tribunal of 22 March 2007. in the case 4P.172/2006. $ 4.3^.2.; Decision of the Federal Tribunal of 9 JaiuWy 
2009, in thec»e4A 46Q/200S, § 6^; Decision of the Federal Tribunal ATF 129 lil 727, § S.3.I. 
" Award of 23 May 2003 in the case TAS 2002/A/431. Union Cyclistc Internationale v/ R. & Fédération Fran^aise de Cyclismc. § 4 - 8, in: 
Mathieu REEB. D ^ of CAS Awards. vol. in, p. 412. 
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Tribunars case-law, the possibility of acceptance of a proposal to arbitrate by the 
filing of an appeaJ is accepted. 

5.55 In the present case, the mies goveming the dispute are those of the ASA, which have 
made the lAAF Anti-Doping Rules its operative provisions. Thus» the ASA 
Constitution only operates with the possibility of appeal, provided for in Article 60.12-
60.16 in the lAAF Rules, but does not exclude a specific arbitration agreement 
Therefore, only the Code and Swiss law apply to the substance of the arbitration 
agreement. 

5.56 The possibility of a specific arbitration agreement bringing a claim before CAS is 
provided for by Article R47 of the Code. ünder Swiss law, no provision prohibits such 
a course of action. The contents of the arbitration agreement in this specific case 
satisfy the general criteria stated above: jt dcfines the parties (ASA as a member of 
lAAF acting xrnder its mies and Mr. Thys), it refers to a legal relationsMp (Mr. Thys' 
status according to the lAAF rules as an athlete belongïng to the ASA) and it defines 
the existing dispute, which should be submitted to the CAS (the decision of the ASA 
Disciplinary Coramission about Mr. Thys* suspension). The question whether ASA is 
bound by the lAAF will be discussed later. 

5.57 As to the form of the arbitration agreement, it does not conform at face value to the 
strict criteria of Article 178 (1) of the PILA. Indeed, the lAAF's letter was not formally 
accepted by Mr. Thys, other than through his appeal to the CAS. However, as 
discussed above, the principle of good faith supplements the formal defect in the 
arbitration clause. Mr. Thys coiüd rightfully rely in good faith on the offer made to Mm 
by the lAAF and acted upon this by filing his appeal to the CAS. 

5.58 The Panel is satisfied that the ASA was aware of the letter Mr. Dolle sent to Mr. Thys 
and thus of the fact that lAAF had proposed to Mr. Thys not only a settlement of the 
case but also that he could file a direct appeal to the CAS. During the oiigmal ASA 
hearing on 1 September 2008, Mr. Thys referred to the letter of lAAF offering a deal 
(page S03 ff of the minutes) and reported a telephone call between him and the 
r^esentative of ASA before the ASA panel, Mr. Hattingh, where the latter said to 
him ""The IMF need to speak to you" (Page 805 of the minutes) and even advised 
"7oM should keep your phone open because they need speak to you". This has not been 
dispüted by ASA. 

5.59 Given Mr. Thys' explanation during the hearing before the CAS combined with the 
minutes of the hearing before the ASA Disciplinary Committee, the Panel feels 
convinced that ASA had knowledge of and accepted the appeal procedure proposed by 
Dr. Dolle on behalf of lAAF. 

5.60 Additionally the letter itself confirms that it is the lAAF as umbrella organization 
ruling this case. Dr, Dolïe contacted Mr. Thys* counsel in this letter "on behalf of the 
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lAAF" - not as a personal initiative - not at all saying that this offer is still subject to 
any decision of ASA but only "^subject to Mr. Thys 's acceptmce ofan anti-doping rule 
violanon,.." and "a two-year sanction,. .** 

5.61 Again in the email Mr Thomas Capdevielle wrote to Mr. Thys on 10 April 2008 
(exhibit \6 of the Appellant's Appeal Brief) the lAAF acts as the one organi2ation 
offering a settlement to this case allowing Mr. Tbys "to reiwn to competiiion in a 
timelyfashion and ensuring an acceptable conclmionfor the lAAF, in compUance with 
its rules.** No reference is made to any fiirther confiimation needed by ASA, giving the 
impression that the lAAF acts for both, ASA as well as itself. When Mr. Thys 
answered the same day telling Dr. Dolle that he is **wiUing to take the case to the Court 
for Sports of Arbitration (CAS)" no objection was made by lAAF and/or ASA. 

5.62 As pointed out above, the lAAF Auti-Dopiiig Rules did in fact open up for a direct 
appeal to CAS for Intemational-Level athletes. The Panel acknowledges that when 
Mr. Thys received the letter from lAAF, he could legitimately interpret it as referring 
to the procedure set forth by the provision in Article 60.12 imderstanding it as an 
exception made for him by the LAAF to use this direct appeal. It should not be 
forgotten in this context fhat the procedure before the ASA Disciplinary Commission 
had lasted more than 2 years, when Dr. Dolle made the settlement proposal. Given thi$ 
exceptional length and the ongoing communication between ASA and the lAAF, 
Mr. Thys could in good faith understand from the behaviour of both the lAAF and 
ASA that they did not wish him to appeal on the national level, but to direct an appeal 
directly to the CAS. 

5.63 The assumption of close links between ASA and IAAF in Öüs case has been supported 
by the former chairman of the ASA panel who stated on 1 September 2008 that **IAAF 
is watching this matter very, very cïosely, and the lïkelihood is, that if in their view, an 
incorrect decision is taken, it wilï go straight to CAS." And fiirther ''We do not have 
the power to lift (the suspension) butlAAFcan authorize us to do so." 

5.64 In addition, the decision taken by the Disciplinary Commission of the ASA, 
communicated to Mr. Thys in the &nn of a simple one-page letter dated 11 December 
2008 does not contain one single indication of the appeal procedure, even less a denial 
of the lAAF's previous letter. The Panel feels satisfied that ASA and the Disciplinary 
Commission knew of the existence of Dr. DoUe's letter of 10 April 2008, and the 
Disciplinary Commission should have brought Mr. Thys' attention to the fact that he 
bad to appeal to national authorities, if the direct appeal to me uAa was not possiblëm 
A§A's view. However, the decision of ASA does not contain any such precision, m 
fact nothing was said about Mr, Thys' possibility ofan appeal, and he could therefore 
in good faith rely on the fact that this silence meant the approval of Dr. Dolle's letter. 
Thus, the letter of Dr. Dolle incorporates, by reference, Article 60.11 of the lAAP 
Rules. Such a reference is considered as valid by the Swiss PILA, as interpreted by the 
case-law of the Swiss Federal Tribunal. The Panel is of the oplnJon that such a liberal 
approach is correct, because it favours arbitration. 
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5.65 Therefore, it is clear that ÏAAF accepted to arbitrate with Mr. Thys, and that, on the 
other hand. Mr. Thys accepted the offer to arbitrate by bringing his claim before the 
CAS. What remains now to be examined is the question of the capacity of the lAAF to 
obligate ASA vis-a-vis the offer to arbitrate the case before CAS. 

5M The letter of 10 April 2008 and the declarations of the lAAF at the hearings were 
factual clements known to ASA and to the arbitral tribimal, \\tóch rendered the 
decision of 11 December 2008. Given this fact and given that the procedural rules 
related to the appeal to the CAS are contamed exclusively in the lAAF's own 
regulations, the Panel finds that ASA was bound by the agreement of lAAF to bring 
the dispute directly before the CAS. 

Y^^ 

5.67 Tj^ extension of the arhitration agreement \^ thirH narfipc \^ t.A«iMp s.occ^rl^\J^u tn IftPfll tkrj^é 
litCTature. If the third party is referred to in the arbitration agreement, the significaace *^ ^flA^ 
of this reference must be determined by way of interpretation^^ Further, a tacit 
acceptance of the arbitration agreement is also possible by the represented party, for 
instance in a group of companies*'*. The issue of "extension" must be decided 
according to the most favourable law under Article 178 (2) of the PILA, thus Swiss 
law can be applied. 

5.68 Under Swiss law» representation is regulated by Article 32 ff of the Swiss Code of 
Obligations (CO). Article 38 (1) of the CO provides that if a person obligates a third 
person without powers, this latter only becomes bound by the contract, if he ratifies it. 
However, according to the case-Iaw of the Swiss Fedeial Tribunal, such ratification 
can result from the actions of the represented or fiom his silence, according to the 
circumstances* .̂ Thus, the condition is that the co-contractor could beüeve in good 
faith that the represented party would protest against the lack of powers and 
consequently can interpret the former's silence as an acceptance^ .̂ 

5.69 Furthermore, the issue of "extension" must be dealt with using the test of the "fair and 
reasonable expectations of the parties", takmg into account the behaviour of the 
parties . Also the general principles of estoppel or good faith are crucially important . 

5.70 According to the case-law of the Swiss Federal Tribunal, the conditions for the 
extension of the arbitration agreement are not strict. As a first condition, the agreement 
must respect the conditions of Article 178 (1) of the PILA (except in the case of abuse 
of process, where such a condition must be fulfilled). Then, the peisonal scope of the 
arbitration agreement is determined in accordance with Article 178 (2) of the PILA. 

" POUDRET/BESSON, op. eü., n'2S0. 
" POUDRET/BESSON, op. eU., n'251, Howcvcr. ihc will of Öw party to be represented must bc proven without doubts according to somc 
auihors (POUDRET/BESSON. op. df., n<764). 
'* ATF 43 n 293 (=JT 19171642); ATF m ÖI129 (-JT 2003110, SJ 2O0213«9). 
"* ATF 12411] 355 (=JT 19991394), comid, 5. Also, see the cases citcd under footnotw n"7, n'8 and n'11, which conskJw ihe lack of jmMest 
by the party who is to be bound by ihe arbitration agreement as his acceptance. 
" Maic BIXSStNO, Introduction to Arbitration - Swiss and International Perspeaives, Bassl, 1999. n*497. 
" BLESSING, op. eiL, n'502-503. 
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Thus, the Swiss Federal Tribimal upheld the decision of an Arbitral Tribunal, which 
admitted its jurisdiction, based on an extension of the arbitral agreement to a non-

signatory, in accordance with the usages of international commerce . ït can be 
deducted from this case-law that the Swiss Federal Tribunal treats the extension of the 
aibitration agreement in a liberal manner, as long as an initial agreement is determined. 

5.71 hl the present case, firstly the lAAF is the federation, which is responsible for all 
national athletic federations. As such, its lules and regulations bind the national 
federations, such as ASA, All Anti-Doping Rules of the lAAF are by reference 
hicorporated into the constitution of ASA. This situation coiüd be compared to that of 
an affiliate company and its parent company, which is a typical example of 
"extension"̂ '*. Accordingly, the decision of the lAAF to allow a direct appeal before 
the CAS binds ASA. In addition, the lAAF clearly expresses the view that it would be 
the ASA Discipimary Commission's decision which would be brought to the CAS. 
Also the lAAF could not have intended to bind itsclf by the arbitratïon agreement, 
because Mr. Thys is not and was not in a direct relationship with lAAF. On the 
contrary, lAAF manifestly wanted to act for ASA. 

5.72 Secondly, ASA was aware of the existence of the letter of Dr. DoUe as pointed out 
above. Accordingly, ASA was, in the Panel's view, perfectly aware of the existence of 
the assurances of Dr. Dolle and did not deny them, although it had the chance of doing 
so. ASA therefore hnplicitly acceptcd, by its behaviour, to allow Mr. Thys to appeal 
dbrectly before the CAS. One could also ask the question: What should Mr. Thys have 
done otherwise after having received Dr. DoUe's letter and not having any indications 
pointing to another recourse in ASA*s letter of 11 December 2008? 

5.73 Thirdly, Mr. Thys could rely in good faith on the fact that if ASA did not wish to be 
bound by the lAAF declaialion, it would have protested. ThJs not having been the case, 
at least until the appeal was made before the CAS, Mr. Thys could presume in good 
faith that ASA agreed with a direct appeal to the CAS. Mr. Thys could also rely in 
good faith on the authority of lAAF over ASA, in the sense that he could presume that 
a decision of the lAAF bïnds ASA. 

5.74 Fourthly, under these factual circumstances the lAAF and ASA could not validly claim 
that ASA was not bound by lAAF's letter of 10 April 2008. Such an argument» ralsed 
before the panel by ASA, would m the Panel's view constitute an abuse of process in 
the meaning of Article 2 (2) of the Swiss Civil Code, given the facts stated above, 

5-75 Under these circumstances ASA is bound by the letter of Dr. Dolle on behalf of lAAF 
and by its own consequent silence. ASA has therefore also waived the necessitv of anv 
intemal remedies^ addltionally by not giving Mr Thys any advice which remedy should 

" Decision of ihc Federal Tribunal» ATF m III727. § SJiZ. 
* POUDRET/BESSON, op. cU., n'^2 . Although. ftccofdirtg lo the case-law of the Federal Tribunal, the group of cwnpanics doctrine is 
Wtdom applied in Switzerland (POUORFF/BESSON. op. en., 0*260). 
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be taken and accepted to allow Mr. Thys to appeal directly to the CAS after its national 
decision. 

5.76 r The Panel finds that sucli an acceptance is understandable, given the extraordinaiy 
/ duration of the hearing before the Disciplinary Conunission of ASA (nearly 3 years). 
1 Therefore, it seemed logical for ASA not to request froiti Mr. Thys a fiarther appeal at 
I the national level and to allow him to seize the CAS directly. Mr. Thys himself could 
I not assume anything else after the given behaviour of ASA. Such a solution is also in 
* confonnity with the principle of good faith, which is a general principle of law. 

5.77 The Panel gave the representative of the Respondent the possibility of conferring with 
his cliënt after the Panel's decision on the jurisdictioaal issue was announced on 
Monday 11 May 2009. The legal representative of the Respondent quite explicitly 
stated that such a step would not be necessary and withdrew from the hearing. 
Subsequent to the close of the hearing, on 12 May 2009 Dr Dolle sent a letter to the 
Panel and on 14 May 2009 Counsel for ASA sent a letter to the Panel (both letters are 
referred to above at paragraphs 4.11 and 4.12). The Panel can therefore not accept the 
admission of Dr. Dolle's letter of 12 May 2009 or Counsel for ASA's letter dated 14 
May 2009 after the oral communication of the hearmg of the decision of the Panel 
admitting jurisdiction was given. 

5.78 The letters filed by Dr Dolle and Counsel for the ASA not only have no legal value, 
but were communicated to the CAS afler the close of the proceedmgs, in violatlon of 
Article R56 of the Code. Accordingly, the letters of 12 May 2009 from Dr. Dolle and 
14 May 2009 from Counsel for ASA wiU not be taken into account by the Panel. 

5.79/ In conclusion, the Panel finds that lAAF*s letter of 10 April 2008 to Mr. Thys' 
ƒ attomey constitutes "a specific Arbitration Agreement" within the meaning of Article 
V R47 of the Code, and CAS Sübsequently has jurisdiction to rule in this appeal case. 

J CONTIhfUATION OF THE H E A R I N G 

5.80 The Panel wishes to point out that the Code does not contain specific provisions 
regarding the rendering of an award on jurisdiction by the Panel. Therefore, the Panel 
will apply the PILA to this issue. 

5.81 The PILA is applicable to the CAS by way of its Article 176 (1) combined with Article 
R28 of the Code, because the seat of each panel is in Lausanne. The PILA provides in 
the English translation of its Article 186 (3): "/n general the arbitral tribunal shall rule 
on its jurisdiction by means ofan interlocutory decision". This means that the arbitral 
tribunal has the possibility to postpone the decision on jurisdiction to the merits stage, 
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if for example the validity of the arbitration clause is closely linked to the merits^^ The 
arbitral tribunal thus has the necessary flexibility to join the jurisdiction to the meritŝ '̂ , 

5.82 The decision of the arbitral tribunal regarding its jurisdiction can then be challenged 
before the Swiss Federai Tribunal, even if it is contained in the decision on the 
meritŝ .̂ Legal authors are of the opinion that if the arbitral tribunal accepts its 
jurisdiction, the tribunal can proceed to examine the merits, as the potential request for 
annulment to the Svviss Federai Tribunal does not have a suspensive effect̂ ''. 

5.83 Accordingly, the Panel was entitled in accordance with Article 186 (3) of the PILA to 
render its decision on jurisdiction at the end of the first part of the hearing on Monday 
11 May 2009 devoted to this issue and then to proceed once jurisdiction was 
established to examine the merits of the case. 

" KAUFMANN-KOHLEiyRJCiOZZl, op. CH.,TCA2<). 
''BLESSING.(!p.(S/.,n'538. 
» KAUFMANN-KOHLER/RJGOZZI, (^ cit.a'AiO. 
" KAUFMANN-KOHLER/RIGOZZI. i^ cM.öMSI; POUDRET/BESSOH <y c«..n"474. 
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6. APPUCABLE LAW 

6.1 Article R58 of the Code provides as follows: 

"The Panel shall decide the dispute according to the applicable regulatiom and the 
mies oflaw ehosen by the porties or, in the absence ofsuch a ehoice, according to the 
law of the country in which the federation, association or sports-related body which 
has issued the challenged decision is domiciled or according to the mies oflaw, the 
application of which the Panel deerns appropriate. In the leuter case, the Panel shall 
give reasons for its decision." 

6.2 In their subraissions, the parties rely on provisions of the World Anti-Doping Code 
International Standards for Laboratories, the World Anti-Doping Code and the lAAF 
Anti-Doping Rules. Accordingly» these are the mies and regulations which shall be 
applicable to this dispute. 

7. ADMISSIBIUTY 

7.1 lAAF Rule 60^5 provides that '^Unless the Council determines otherwise, the 
appellant shall have 30 daysfrom the date ofcommunication of the wriiten reasons of 
the decision to be appealed (in Engllsh or French where the MAF is the prospective 
appellant) in which tofïïe his statement ofappeal with C45". 

7:2 The Decision was issued by the ASA on 11 December 2008 and notified to the 
Appellant on that date. The Statement of Appeal was filed on 7 January 2009. It 
foUows that the appeal was filed in due time and is admissiblc. 

8, MERITS OF THE APPEAL 

A. GENERAL PRINCIPLES 

8.1 According to Rule 33 of the ÏAAF Anti-Doping Rules: 

" 1. The MAF, the Memher or other prosecuting authority shall have the burden of 
establishing that an anti-doping rule violation has occurred under these Anti-Doping 
Rules. 
1. The Standard of proof shall be whether the MAF. the Member or other 
prosecuting authority has established an anti-doping rule violation to the comfortable 
satisfaction of the relevant hearing body, bearing in mind the seriousness of the 
aïïegation which is made. This Standard of proof is greater than a mere balance of 
probabiUty but less than proof beyond a reasonable doubt. 
2. Where these Anti-Doping Rules place the burden of proof on an athlete, athlete 
support personnel or other person alleged to have committed an anti-doping rule 

"1 



Tnbunal Arbitral du Sport CAS 2009/A/1767Thysv.AthIetic. South Africa-Pag. 28 

Court of Arbitration for Sport 

vioïation to rebut a presttmption or establish specifled f acts or circumstances, the 
Standard ofproofshall be by a balance ofprohability." 

8.2 On the methods of establishing Êicts and presumptions, Rule 33.4 (a) of the lAAF 
Anti-Doping Rules sets out the following; 

"WADA-accreditedlaboratories arepresumed to have conducted sample analysts and 
custodial procedures in accordance with the International Standard for Laboratories, 
The athlete may rebut this presumptfon by establishing that a departure fiom the 
International Standard for Laboratories has occurred, in which case the MAF, the 
Member or other prosecuting authority shall have the bwden of establishing that such 
departure did not undermine the validity of the adverse analyticalfinding, ** 

Rule 33.4 (a) must be applied to determine whether Mr. Thys has established that there 
was a departure, and if so, whether the Respondent can demonstrate that the departure 
did not undermme the validity of the adverse analytical fïnding. 

8.3 According to point 5.2.43.2.2 of the ISL: 

"The "B" Sample conflrmation must be performed in the same Laboratory as the "A '* 
Sample confirmatton. A different analyst mustperform the "B" analytical procedure. 
The same individualsfs) that performed the "A " analysts mayperform instrumental set 
up and performance checks andverify results." 

8.4 According to Rule 32.2 of the lAAF Anti-Doping Rules, Doping is defined as the 
occurrence of- among others - the following anti-doping rule vioïation: 

" a) The presence of a prohibited substance or its metabolites or markers in an 
athlete 's body tissues orfluids. 
(i) It is each athlete 's personal dvty to ensure that no prohibited substance enters his 

body tisues or fluids. AtUetes are warned that they are responsible for any 
prohibited siéstance found to be present in their bodies. It is not necessary that 
intent, fault, negligence or knowing use on on athlete 's part be demonstrated in 
order to establish an anti-doping rule vioïation underRule 32.2 (a)." 

8.5 The substance 19-norandrosterone is listed on the 2006 WADA Prohibited List as an 
Endogenous Prohibited Substance. Section 1 (b) of the 2006 WADA Prohibited List 
provides for the list of Anabolic Agents: 

" Where an anabolic androgenic steroid is capable ofbeingproduced endogenously, a 
Sample will be deemed to contain such Prohibited Substance where the concentration 
of such Prohibited Substance or its metabolites or markers andfor any other relevant 
ratio(s) in the Athlete *s Sample so deviatesfrom the range of values normally found in 
humans that it is unlikely to be consistent with normal endogenous production. 

In all cases, and at any concentration, the Athlete 's Sample will be deemed to contain 
a Prohibited Substance arul the laboratory will report an Adverse Analytical Finding 
if based on any reliable analytical method (e.g. IRMS), the laboratory can show that 
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the Prohibited Substance is ofexogenoids origin. In such case, mfurther investigation 
isnecessary. ... 

For 19-norQndrosterone, an Adverse Analytical Finding reported by a laboratory is 
comidered to he scientiflc and valid proof of exogenous origin of the Prohibited 
Subsiance. In such case, nojvrther investigation is necessary." 

B. APPLICATION OF THE GENERAL PRINCIPLES TO THÏS CASE 

8.6 In this particiilar case, the "A" sample screening results by GC-MS indicated the 
presence of 19-norandrosterone (19-NA) and 19-noretiocholanolone (19-NE). The 
analysis by GC-HRMS and GC-SIM/MS confirmed the presence of these substances, 
urinary concentration of 19-NA was estimated to be 24,16 +/- 1.58 ng/ml, that is 
higher than threshold concentration. 

The "B" sample analytical report confirmed the "B" sample results with estimated 
urinary concentration of 19-NA to be 24.48 +A1.76 ng/ml. These findings show the 
presence of a prohibited substance or its metabolites or markers in Mr. TTiys' body 
tissues or fluids. 

8.7 Since the results of the analyses conducted by the DCC are positive, the Respondent 
has established a doping violation. The burden therefore shifts to Mr. Thys to 
demonstrate that there was a departure irom the ISL in order to rebut the presumption 
that the analyses were conducted in accordance with prevailing and acceptable 
standards of scientiflc practice. Mr. Thys has to prove that a departure from the ISL 
has occurred in accordance with Rule 33.4 (a) of the lAAF Anti-Doping nües, 

8.8 Mr. Thys contested the validity of the analyses claiming that the analyst who did the 
analysis of the "B" sample, had also been involved in the "A" sample analysis 
(point 5.2.4.3.2.2 of the ISL). 

8.9 Mr. Thys used the documentation of the DCC to claim that the analyst who did the 
"A" sample analysis was also doing the "B" sample analysis. The summary of the 
''A" sample analysis (page 2) states that Young Dae-Cho performed the screening 
procedure, while the summary of the "B" sample analysis (page 2) states that Young-
Dae Cho performed the confirmation procedure. The Aliquot Chain of Custody 
Documentation of the "A" Sample analysis (page 13) and the Aliquot Chain of 
Custody Documentation of the "B" Sample analysis (page 11) show the identical ID 
code and signature of Young-Dae Cho. 

8.10 This finding was backed by Dr. Kim, the former directer of the DCC, who gave 
evidence during the hearing before the ASA panel on 23 October 2007. Dr. Kim 
confirmed that "Young Dae-Cho has done the quantitative GCMS" of the "A** sample 
and '^the qualitative was done by Dr. Man-Ho Chor (page 204 of the transcript of the 
hearing), while for the "B" sample '^Young-Dae Cho started the confirmation^^ and 
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"f/ïfi qualitative anafysis was done hy GCHRMS by Dr. Mün-Ho Chof* (page 230 of 
the transcript of the hearing). 

8.11 When asked by the president of the ASA panel regarding ISL 5.2.4.3.2.2 Dr. Kim 
accepted *Vto he did mtfoUaw the instruction 100 %" (page 233 of the transcript of 
the hearing), excusing this departure with the size of the laboratory and stating that 
despite the departure "there is noproblem with the results", and that "the results are 
very accurate^*(pagt 236 of the transcript of the hearing). Dr, Kim further explained 
"For not obeytng the ISL Regulations, ï'm mt 100 % happy, ï'm kind oftq>set but 
thenfor the test results ï'm very happy. ï'm JOG % happy." (Page 238 of the transcript 
of the hearing.) 

8.12 At the CAS hearing Dr. Black, an experienced scientist regarding doping analyses and 
femiliar with the requu-ements of the ISL, after having checked the whole datapacket, 
gave evidence about the possible unplications that the same individual perfonned most 
of the steps of the "A" and the "B" sample analyses. He stated: "So theA sample data 
packet, that's indicated on page 13 of 46, this B sample datapacket hos the same sori 
of document to identijy who was handling the samples for anafysis, is identifled on 
page U out of 59 pages, and, on both pages, it is indicated that an individual with the 
initials CYD who is identifled on the signatwe page, as Dr Cho, this same individual 
handled both the A sample for anafysis, performed the A sample anafysis, and also 
performed the B sample anafysis." 

8.13 Dr. Black fiirüier testified that the purpose of ISL 5.2A32.2 "is (o ensure the 
integrity of the testing process", especially if "an anaJyst hos an improper 
understanding of the status or has actualfy patent error in the A sample testing that 
they would not then replicate the error in B sample test." In addition. Dr. Black 
pointed out the importance of having "a complete second opinion of the anafysis 
conducted" and "to have some insurance internaUy that there would be no bias 
introduced in the B sample test" 

8.14 Dr. Black stated that even if "A" sample analysis and "B" sample anaiysis came to the 
same result, this ̂ éxCXper se reverse the conclusion to be dravwi from the departure of 
ISL, thus repairing the non-compliance with the ISL. 

8-15 Firstly, the Panel notes that the Respondent did not dispute that the same individual 
performed most of the steps of the testing of the "A** and the "B" sample and stated 
"accordingly, Ruïe ISL 5.2.4.3.2.2 was not strictly compUed with " (See points 22,26, 
54 and 59 of Respondent*s response dated 2 March 2009.) 

8.16 According to R 57 of the Code, the Panel has fiill power to review the fects- Thus, the 
Panel is free to base lts decision on the evidence regarding the departure of the ISL as 
stated above, even if one assumes that Mr. Thys made no attempt, and thus did not 
establish, a departure fiom the ISL before the reconstttuted ASA-panel as claimed by 
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the Respondent (points 51,52 of the Response). Additionally, the Panel disagrees that 
Mr. Thys ''deliberatefy elected not to participate" in the proceeding dkected by ASA 
after more than 2 and a half years of proceedings. The reconstituted AS A-panel should 
have taken into account the substantial pleadings in the heaxmgs conducted by the 
original ASA panel and also could have noted - by merely looking at the documents 
- the departure itself. 

8.17 The Panel is of ihe opinion that the burden shifls to the Respondent to demonstrate 
according to Rule 33.4 of the lAAF Anti-doping Rules that this - acknowledged -
departure from the ISL did not undermine the validity of the adverse analytical finding. 

8.18 The Panel concedes that in reality it will be very difScult, in most of the cases even 
irapossible, to exclude completely that the departure 6om ISL 5.2.4.3.2.2 has 
undemiined the results of the analyses. But once an athlete has fulSlled hls burden to 
rebut the presumption that WADA-accredited laboratories conduct analyses in 
accordance with prevailing and acceptable standards of scientific practice in 
accordance with ISL, it will be up to the lAAF, or its Member, to demonstrate that this 
departure did not undennine the validity of the adverse analytical fmding in 
accordance with Rule 33.4 (a). 

8.19 The ISL, in combination with the specific lAAF Rules, clearly distributes the burden 
of proof thus taking into account the difficulties of both sides to demonstrate not only 
the specific fects, but also the causation. While on the one hand the athlete under the 
strict liability regime faces severe problems to demonstrate that he/she was not at feult 
or significant fault when a positive sample occurs, there is on the other hand no reason 
to lighten the binden for the anti-doping prosecuting authority, in whose responsibility 
a departure of the ISL falls. 

8.20 In particular, Rule 33.2 and 3 of the lAAF Anti-Doping Rules difier b t̂ween the 
Standard of proof for the lAAF, the Member or other prosecuthig autlïority - "to the 
comfortable satisfaction of the relevant hearing body" which "standard of proof is 
greater than a mere balance of probabilit/* - and the athlete - "standard of proof shall 
be by a balance of probability". 

8.21 Although ISL 5.2.4.3.2.2 has since been removed, this does not affect the decision m 
question. The Respondent '^does not suggest that the rule as it currently appears 
should apply retrospectively" (Response Nr. 90) and by conceding that "thefailwe to 
have ihe "A" and "B" sample analysed by two different analysts does not by itself 
undermine ihe validity ofa resült so obtainect* accepts that this failure can undermine 
the result 

8.22 Based on Dr. Black's testimony, the Panel is convinced that ISL 5.2.4.3.2.2 is not a 
mere formal rule to regulate the process of testing in the laboratories or a mere 
technicality, but is a part of the ISL for good reason to protect the athlete from possible 
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eiTors, mistakes and dishonesty. It is not up Xo the Panel to adopt the change that has 
been made in the meantime but to apply the rule being in force at the time of the 
testing. 

8.23 The scientific accuracy of the testing results does not automatically prove the negative 
fact that the departure fix>in the ISL did not undermine the adverse anaJytical finding. K 
one accepts this argument, the integrity of the testing process would lose all 
importance. The laboratories would be öee to ignore any standards as long as they 
manage to achieve similar results. 

8.24 The DCC, its director and analysts knowingly departed firom the ISL. They were all 
well aware of the departure, which, as the former director Dr. Kim testified, was due to 
"r/ïe sise of the laboratory\ so it did not occur by accident. Thus, the stafF of the DCC 
indeed questioned the presumption that this WADA-accredited laboratoiy conducted 
analyses in accordance with prevailing and acceptable standards of scientific practice, 
in accordance with ibe International Standard for Laboratories ("ISL"). 

8.25 The attendance of Dr. Jong Ha Lee as the athlete's representative at the testing of the 
*'B" sample does not give rise to a different view. Dr. Lee only observed the "B" 
sample testing and thu5 just witnessed the "B" sample analysis process itself. It was 
not hls task to identify the individua! performing the test or to compare the "A" sample 
and the "B" sample testing and especially to verify whether the DCC complied with 
ISL 5.2.4.3.2.2. Even the Respondent did not claim that I>r. Lee knew about this 
specific departure from the ISL, 

8.26 The honesty of the analysts, which the Panel has no reason to doubt, does not exclude 
errors or mistakes by accident during the testing process and therefore can be neglected 
in assessing the compliance of the rule. 

8.27 The difference between the wording of Article 3.2.1 of the WADA Code and Rule 33.4 
(a) of the lAAF Anti-Doping Rules - requiring that the departure did not "undermine 
the validity of the adverse analytïcal flnding" instead of not "causing the adverse 
analytical finding^ ~ indicates that the burden the lAAF Anti-Doping Ruïes place on 
the anti-doping authority is even more difficuU to meet Undermining a result is clearly 
less than causing it, so in this case the Respondent has to erase any possible doubt 
regarding the result. 

8.28 Previous CAS cases have dealt with the issue of the consequences of non-compliance 
with ISL 5.2.4.3.2.2. In Landaluce the facts were almost identical to this case. Here, 
the Panel exonerated the athlete and stated the foUowing about the consequence of a 
violation of said ISL Rule: 

"A was not demonstrated that this was not at the origin of the adverse flnding, nor that 
it y/as, It was however incumbent upon the UCI, according to article 18 of the UCI 
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Anti-Doping Rtdes, to demonstrate that the departure from the ISL was not at the 
origin of the adverse flnding, but this was not done. The UCI merely indicated in this 
appeal brief that: 'And even ifihere had been a departure - quod non - this couldn 't 
have led to the adverse analytical flnding, unïess it is established that [the analyst] 
committed an error which caused the adverse analytical finding, quod non.' Also 
during the hearing, the UCI simply noted: 'As for the departures from the ISL which 
were brought up, I believe I can conclude that ifthey had took place, they are not 
significant and certainly not at the origin of the result' It was indeed for the UCI to 
demonstrate that thefailure to meetpoint 5.2,4.3.12 of the ISL was not at the origin of 
the adverse flnding. To the extent that the UCI did not succeed in doing so, the Panel *s 
onlypossible conclusion is to exonerate Mr, Landaluce," 

In Jenlans, the individual who had prepared the "B" confïnnation analysis was also 
involved in the "A" sample analysis. hi Jenkins, USADA presented detailed scientific 
opinions that the violation of ISL 5.2.4.3.2.2 did not cause the adverse analytical 
finding, but the Tribunal came to the same conclusion as in Landaluce^ starting the 
followjng about the proper understanding of the rule: 

"0« itsface, ISL 5.2,4,3.2.2 clearfy forbids an analyst who performs the "A " sample 
analysis from performing the "B" sample analysis: 'A different analyst must perform 
the "B" analytical procedure,' [emphasis added], 
Nevertheless, controversy arose during the course of the proceeding in respect of the 
meaning of the term 'analytical procedure' and, more hroadly, the proper 
interpretation of the Standard for the purpose of identifying conduct which would 
amotmt to a violation of this Standard 'Analytical procedure' is not deflned by the 
lAAFRules ... However, two observations must be made. First, the singular me of the 
term 'analyticalprocedure' (i,e., asopposedio 'analyticalprocedures') suggests that, 
to the extent that an analytical procedure is composed ofseveral steps, the drafiers 
intended that an analyst involved in any step of the "A " sample analytical procedure 
must not perform any step of the analytical procedure on the "B" sample ... Second, 
the drafiers have set out a closed list of steps that analysts are involved in the "A " 
sample analysis may also perform on the "B" sample analysis: instrumental set up 
and performance checks, and the verification ofresults. There is no basis on the face 
of the Standard to import other activities into this list ofacceptdble areas of overlap." 
ld at W20-123. 

8.29 Having carefiilly reviewed the facts of this case, in particular the admission of Dr. Kim 
that the ISL 5.2.4.3.2.2 had not been properly observed at the DCC, and that the 
Respondent has acknowledged the departure. the Panel finds that the Respondent has 
not been able to demonstrate that this departure did not undennine the validity of the 
adverse analytical finding. The Panel reaches this conclusion based on the testhnony of 
Dr. Black and on the fact that the Respondent has not presented any compelling 
evidence to lift its burden of proof in accordance with Rule 33.4 (a) of the lAPF anti-

doping rules. The Panel is convinced, based on the Landaluce and Jenkins decisions 
that it is almost impossible to prove a negative fact, but nevertheless the Respondent 
has not presented anything, either in its written submissions or at the hearing before 
CAS that could lead the Panel to state that the Respondent has met its burden of proof. 
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C. CONCLUSION 

8.30 In summary, the Panel concludes that 
a. The Respondent has eslabiished an adverse analytical finding of 19-

norandrosterone in the urine provided by Mr.Thys on 12 March 2006 
b. Mr. Thys has successfülly demonstrated the departure from ISL 5.2.4.32.2, 

and 
c. The Respondent has failed to prove to the Panel's comfortable satisfaction that 

the departure from 5.2.4.3.2.2 did not undermine the valïdity of the adverse 
analytical finding. 

9. COSTS 

9.1 For disciplinary cases of an international nature ruled in appeal, such as the case in 
pointy Article R65 of the Code provides as follov^̂ : 

"^tfi.} Subjeci to Articles R65.2 and R65.4, the proceedings shall befree. Thefees and 
costs of the arbitrators, calculotedin accordance with the CAS fee scaïe, together wUh 
the costs of the CAS are borne by the CAS. 

R65.2 Upan submission of the statement ofappeal the Appellant shall pay a minimum 
Court Office fee of Swiss francs 500.— mthottt which the CAS shall not proceed and 
the appeal shall be deemed yvithdrawn. The CAS shall in any event keep thisfee. 

R65.3 The costs of the porties, witnesses, experts and interpreters shall be advanced by 
the partjes. In the award, the Panel shall decide which party shall bear them or in 
what proportion theparües shall share them, taking into accotmt the outcome of the 
proceedings, as well as the conduct andfinancial resources of the porties, 

R65.4 If all circumstances so warrant, the President of the Appeals Arbitration 
Division may decide to apply Articles R64J and R64.5, Ist sentence, to an appeals 
arbitration, either ex officia or upon reguest of the President of the Panel." 

92 As this is a disciplinaiy case of an international nature brought by Mr Thys, the 
proceedings will be free, except for ihe Court OfSce fiUng fee of CHF 500 already 
paid by Mr Thys, which is retained by the CAS. 

9.3 As a general rule, the award shall grant the prevailing party a contribution towards lts 
legal fees and other expenses incurred in coitnection with the proceedings. In the 
present case, in consideration of the outcome of the proceedings and the fact that the 
appeal of Mr Thys is upheld, the Panel rules that ASA shall pay a contribution towards 
Mr Thys' legal fees m the amount of CHF 13,000. 
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ON THESE GROUNDS 

The Court of Arbitration for Sport mies that: 

1. It has jurisdiction to hear the appeal filed by Gert Thys on 7 January 2009. 

2. The appeal of Gert Thys is upheld. 

3. The decision of Athietics South Afiica of 11 December 2008 is set aside. 

4. Gert Thys is exonemted of any doping infraction and is eligible to compete without 
any prior reinstatement testing. 

5. The prize money, income and benefits derived from the participation of Gert Thys in 
the Seoul Marathon in March 2006 shall not be forfeited. 

6. TTie award is pxonounced without costs, except for the court office fee of CHF 500 
(five hundred Swiss Francs) paid by Gert Thys, which is retained by the CAS. 

7. Athietics South Ajfrica shall pay Gert Thys a contribution towards bis legal fees in the 
amount of CHFl 3,000 (thirteen thousand Swiss Francs), within 30 (thh^) days of 
notification of this awaid. 

Lausanne» 24 July 2009 

THÉ COVRT OF ARBrTRAHON FOR SPORT 

La» Hal] 
Prcsidcnï of> 


