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PARTIAL AWARD ON JÜRÏSPÏCTIQN 

ï. PARTIES 

1. The Appellant, the International Cycling Union ("UCl"). Is an international sponing 
federation and the world govemlng body for cycling, headquaitered in Aigle, 
Switzedand. The UCÏ oversces competitive cycling events internatlonally and 
maintains a calendar of races in whtch its license-holders compete. Part H of the UCt 
Cycling Regulations that entered into force on August 13,2004 were the Anti-Doping 
Rules of the UCÏ (the "UCÏRules") in force thi'oughout 2006.' The UCÏ Rules adopt 
and implement the World Anti-Doping Code (the "WADC"), as it stood at the time. 

2. The First Respondent, Jan UÜrich f'Ullrich"). is a Geiman fornier professional road 
oyclist resident in Switzerland. Among other achievements, Ullrich was the winner of 
the 1997 Tour de France and the gold medalist in the men's individual road race at llie 
Sydney 2000 Summer Olympio Games. Prior to the events in quesüon in 2006, 
Ulh'ich was a meniber of the T-Mobile professional cycling team, a member of Swiss 
Cycling, and a UCÏ license-holder. 

3. The Second Respondent, Swiss Olympio, is the National Olympio Committee of 
Switzerland. An independent body within Swiss Olympic, the Disciplfnary Chamber, 
issued the first instance award against which the UCI appeals (the "Deoision"). ïn a 
letter from its Depüly Direotor, Hans Babst, dated December 15, 2010, Swiss 
Olympio advised that it "does not msh to Be actively involved in the present 
procedure" and "confirms that it will abide by any decision the Panel will reach in the 
present procedure.^* 

II. BACKGROUND 
4. Ulhich has been resident in Switzerland since 2003. From ihat time until the events 

in question, he was a member of Swiss Cycling, and through the auspices of Swiss 
Cycling was a UCI license-holder. By a forni signed and dated November 24,2005, 
Ulhich applied for and obtajned a UCI license for the 2006 calendar yeai-.̂  

5. In 2004 the Spanish Guai'dia Civil and the Investigating magistrate no. 31 of Madrid 
opened an investigation that has come to be known as "Operation Fuerfo". Pursuant 
to this investigation, on May 23j 2006 searches were cari'ied out of two Madrid 

The UCI enactcd new anfi-doping i-ules that canie into force January 1,2009. Accordiiig to Article 373 
of thoso rules, tliey do aot apply retrospectivelyj subject to ihe principle of lex mido}; whtch is not 
flpplicfibid iu thia oase, 

See Decision, para, 7,1 and the öttachments to the letter from Beelen Advocaten, November 25,20IÖ, 
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apartments belonging to Spanish physician Dr. Eufeniiano Fuentes. Doouments and 
other materials weve seized from the apailments, including evidence of possible 
doping offences by athletes. The Guardia Civil drafted a report {''Report m 7/(5") on 
June 27, 2006, whioh made reference to cei-taiii of the materials seized from the 
apartments.^ 

6. On June 30,2006, Ulhich was suspended by T-Mobile and withdrawn from the 2006 
Tour de France,** On July 21,2006, T-Mobile dismissed Ulhich/ 

7. A copy of Repoil no 116 was provMed to the umbrella Spanish spoit organization, the 
Consejo Superior de Deportes ("CSD"), which in turn foiwarded Report No H6 to 
the Real Pederacion Espanola de Cyclismo ("RPEC"), the UCI and the World Anti-
Doping Agency ("WADA")-^ 

8. Having examined report no 116, by letter dated August U, 2006, the UCI requested 
that Swiss Cycling open disciplinmy proceedings against Jan Ullrich pursuant to 
Aiticles ''182 d 185 et 224 et suivant" UCI Rules.' 

9. On Ootober 19, 2006, Ullrich resigned his membership in Swiss Cycling.^ 

10. On Febi'uary 26, 2007, Ullrich publicly announced his retirement from professional 
cycling.^ 

11. Sometime after August H, 2006, Swiss Cycling forwarded tlie UCI'a letter and its 
attachments to the Commisslon for the Fight against Doping ("EDB"). The FOB was 
the body charged, under the version of Swiss Olympio's doping statutes effective at 
the time, with the organization of the non-govemmental fight against doping in sports. 
The FDB also represented Swiss Oiympic in proceedings before the Disciplinary 
Chamber.^" 

10 

Se© Decisionpara. 7.2. 
See Jeff Jones, "Ullrich. SevUla andPevenage suspended*, Cycling News, June 30, 2006, available 
Online: httpV/autobus.cvclinRnews .c om/news.php?id=news/20 Q6̂ un06/j iin3 Qnews2, 
See "TMoblle fires Jan Vtlrich and Oscar Sevilld", T-Mobile pvess release, July 21, 2006, avaiiable 
online: httt)://www.canadiancvcHst.com/da{lyn6W5.php?id=10912. 
See Decision para 7.4. 
Sco Dcclslon pava. 7,4 and letter from Lenz & Sfaehelüi, Ocfober 7,2010, page 9. 
See Deciaion para, 7.5 aod letter fiomlooz & Staehelin, October 7,2010, page2. 
See letter from Lenz & Staoholin, April 12, 2010, page 1. See also "Jan Ullrich relires", Cycling 
NeyifS, Febrysry 26, 2007, avaÜable online; http;/Av\vw.cvcI{nRnews.com/news/ian-\illnch-reHres (last 
accessed Jaauaty 1,20U). 
See Decision para, 7,6, 

http://www.canadiancvcHst.com/da%7blyn6W5.php?id=10912
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12, As of July 1,2008, the FDB's anti-doping responsibilities, including the responsibility 
to appeai' on behalf of Swiss Olympic before the Disoiplinary Chamber, were 
transferred to Ajitidoping Schweiz. The statutes and regulations of Swiss Olympic 
were adapted accordingty." 

13, On May 20, 2009, based on the ffles received from the FDB, Antidoping Schweiz 
initiated proceedings before the Öisciplinaiy Chamber that led to the issuance of the 
Decision,'̂  By Decision dated Januaty 30, 2010, the Disoiplinary Chamber held that 
Swiss Olympio'3 siaiute in force in 2006 did not permit Swiss Olympic (or its 
nominated anti-doping prosecutor) to initiate nevv proceedings against an athlete who 
had previopsly tenninated his membership.'̂  The Disciplinai'y Chamber made no 
ruling as to whether or not the UCÏ, whlch was not aii active party to the proceedings, 
might itself have standing.*'* 

14, On Maroh 22, 2010, the UCI lodged a Statement of Appeal with the Comt of 
Avbitration for Spoit ("CAS""), requesting that the Decision be set aside and, among 
other requests, that Ulhïch be declared to have commilted an antidoping offence 
uiider the UCI Rules. Thereafter foliowed a series of coiTespondence between the 
pailies and counsel for the CAS. On November 24,2010, procedural directions were 
issued in this case, which inoluded the stipulations that: (1) English would be the 
language of this arbitration, ajid (2) a partial awatd on jurisdictlon would be issued 
prior to a consideration of the substance. 

in . APPLICABLELAW 

15. Conceming arbitrations in Switzerland, Swiss law distinguished - xïp untÜ December 
31, 2010 " between Iwo different soxu'ces of law, /.e., chapter 12 of the Private 
International Law Act (the "PIL") appHcable to international arbiti'ations, and the 
Swiss Intercantonal Concordat on Ai'bitration (the "ICA") applicable to domestic 
arbitrations. Ai'bitration procedures ave domestic in nature if the seat of the arbiti'ation 
and all the parties at the time of the conclusion of the arbiü'ation agreement were 
domiciled or habituaUy resïdentin Switzerland.'̂  The seat of the present arbitration is 
in Switzerland.'* Moreover, all three parties to these proceedings have and had their 
domiciie in Switzerland. Accordingly, the domestic ai'biti'ation rules of the ICA are 
applicable. 

See Decision para. 7.7. 
See Decision para. 1 and 7.8. 
See Decision para. 10,5. 
See Decision para. 10.7. 
SeoArticle 176(1), PIL, 
See Rule 28 of the CAS Rules. 
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16, On Januaiy 1,2011 the new Swiss Code of Civil Procedure ("CCP") came into force. 

The CCP includes provisions on domestio ai'bitration in Articles 353 et seg that 
replace the ICA and sets up a iramework for Swlss domestïc arbitration that is 
consistent with Switzerland's Federal Code on ?rivate International Law ("PIL"). 
Like the PIL, Aillcle 358 CCP provides that an ai-bitmtion clause is vaiid if it is 
conoluded in writing or if its existence can be proven by means of any other text. The 
validity of arbitiation agreements is thus more easily established under the CCP than 
under the ICA. 

17. The transitional ïules for the CCP provisions applicable to domestio arbilrations are 
contained in Ailicle 407. Ai-ticle 407(1) CCP states that "La vaiiditê des conventions 
d'arbitrage concïues avant Ventrée en viguew de ïa présente loi est determmée selon 
Ie droit Ie plus favomhU". It thus concerns the validity of arbitration agreements 
concluded prloi' to the coming into force of the CCP. It provides that in respect of the 
validity of such agi'eements, the "more favorable rules" apply. The putpose of this 
provision is to "save" arbitration agreements conchided under the ICA by applying 
the less restrictive requirements for the formation of arbitration agreements contained 
in the CCP." Axticle 407(1) CCP contains no restrictions, and makes no leference to 
Article 407(2) CCP. Allicle 407(2) CCP states that "Les procédures d'arbitrage 
pendantes ii l'enti'ée en vigueur de la présente loi sont régies par J'ancien droit. Les 
parties peuvent toutefois convenir de J'appltcation du nouveau droif*. ït thus 
concerns the rules that apply to m'bitrations initiated prior to, and which continue 
after, the coming into force of the CCP on January 1,2011. ït provides that in such 
instances, the arbitration is govemed by the rules under the ICA, unless the pailies 
agree otherwise (which they do not in this case). 

ÏV. ARGUMENTS OF THE PARTIES AND PRELIMINARY MATTERS 

18. Uilrioh submits tiiere is no arbitration agreement ünder Swiss law that binds the 
, parties to these proceedings, and that as a result the CAS has no jurisdiction. 

19. The UCI submits that the jurisdiction of the CAS is established under Articles 6(1) 
and 6(2) of the ÏCA. 

Neizle, 'm Sutter-Somm/Hasenböhler/Leuenberger (Ed,), Kommemar zur Schwekerischen 
Zivilproxessordmmg, 2010, Article 407 no. 1; MK-Z^O/Gh'sbeiger, 2010, Art. 407 no. 2 seq.; see 
Berger/Kellerhals, Internatlonai andDomesUc ArbitrailQ}i in Swii^efland, 2nd Ediiion, para 412, page 
113. 
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20. First, UCÏ points to Ulliïch's iwo-pait appHcation for a UCl licence, dated November 
24,2005, which it has submitted to the Panel.'^ The appUcation foiin was issued and 
pvocessed by Swiss Cycling.'̂  The fu'st part of the application, the "Lkembegehren 
2006 fiif Athleten", makes no reference to any ai'bitral agreement. It is signed by 
Ulirich and countersigned by a club official whose signature is illegible and who has 
not been identified. Although the first part of the foitn calis for the club official's 
signature to bear the club's stamp, it does not appear that any formal stamp has been 
affixed. The firstpart of the form makes reference to the second part, the "Formuïar 
fiir alle Lizemheantragerfèr das Jahr 20Ö&\ The second part is in the format of an 
acknowledgment of obligations and appears intended to be executed unilaterally only. 
Indeed, it has been signed by Jan Ulirich but not counter-signed by arepresentative of 
Swiss Cycling or any other organization. The second pait, which replicates Artiole 
1.1.023 of Part I of the UCI Cycling Regulations, includes the following 
acknowledgements: 

"/ shaïl submit to disciplinary measures taken agaimt me and shall take any 
Qppeah md litigation before the authorities provided for in the regulations. I 
accept the Court of Arbitration for Sport (CAS) as the sok competent body for 
appeaïs in such cases and imder the conditions set out in the regulations. I 
accept that the CAS shall be the court of the last instance and that its 
decisions shall be definitive and without rigbt ofappeal... 

1 agree to submit to and be bound by the UCI antidoping regulations, the 
clauses of the World Antidoping Code and its international Standards to 
which the UCI antidoping regulations refer and to the antidoping regulations 
of other competent bodies as per the regulations of the UCI and the World 
Antidoping Codeprovtded that they comply with that Code." 

2i. The UCI notes that Uihich has appHed annually for a UCI licence since the outset of 
hls professional cycling career. According to the UCI, these annnal applioations 
famliiadzed Ulirich with the obligations undertaken throngh the application for a UCI 
licence, and Ulirich by his application gave his approval to those obligations.̂ " 

22. Second, the UCÏ submits tlïat as a consequence of Uürich's application, he obtained a 
licence in the form of a card, issued by Swiss Cycling and signed by the President of 
Swiss Cycling, '̂ displaying tJie following text: "The holder agrees to abide by the 
regulations of the UCI and of the national federations. He accepts antidoping and 
blood tests provided by the rules and the sole competence of the CAS."^^ The license 

16 

19 

30 

21 

See Beeleu Advocaten letter of November 25i 2010. 

The Panel notes that the form reqüesis that it be retximed to Swiss Cycling. 

See Beelen Advocaten letter of December 16,2010. 

See Beelsn Advocalen letter of December 16,2010, page 3. 

See Arlicle 1.1.024 of Part I of the UCI Cycling Regulollons. 
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is counter-signed by the athlete. Tlie UCI asserts that, "fó the extent that a sigmture 
on behalf of the UCI would be mcessaty, quod non. the signature of the national 
federation president on the licence document shaïl count as such as the licence 
document represents the acceptance of the rider's applfcation"^^ 

23. The UCI has not produced a copy of the card issued to Ullrich in evidence, ahhough it 
has fumished a copy of a card issued to another Swiss athlete foï the 2006 cycHng 
season, aiid whioh it asserts is identioal (save for personal information) to the card 
issued to Ullrich,^ The UCI also submitted a statement from Swiss Cyclïng 
confirming that Swiss Cycling issued a licence to Ulhich for 2006.^' Ullrich submits 
that "there is no evidence whatsoever that the same type of licence card with the same 
contents was ever issued to Mr, Jan Ullrich and then signed by htm (the alïegatlons 
that might have been made to by the Union CycUste Internationale to that effect are 
hereby contested).""^^ The Panel lejects Ullrioh's submission. Ullnch has 
acknowledged applying for a licence thiough the November 24, 2005 application 
foiin, and subsequently acquixlng a licence that he terminated in October 2006. All 
licensed athletes in Switzerland ave issued the same card. Absent such a card he 
would not have been entitled to participate in UCI races in 2006,^' Ullrich dïd indeed 
race in 2006 prior to the events iti question, including at the Giro d'Italia, where, 
ainong oiher results, he won Stage 11, a 50 kilometer time trial in and around 
Pontedera, Italy, in 58 minutes and 48 seconds. 

24. Separate and apart from the question of the arbitration agreement's validity ynder the 
ICA, as noted in paragraph 18, the CCP, whioh replaces the ICA, is now in force. The 
UCI relies upon Aillcle 407(1) CCP for its submission that Article 358 CCP should 
apply, pointing to a statement of the Swiss federal Council of June 28, 2006, at page 
7013, that '7a vaïidité d'une clause d'arbitrage se determine selon Ie droit qui M est 
Ie plus favorable" (emphasis added), meaning, according to tlie UCI, that the mies 
that must be applied are those that ave most favourable to the validity of the 
arbitration clause. It coniends that Artiole 407(2) CCP "refers to the arbitration 
proceedings liself but does not concern the validity of the arbitration agreement. Ifit 
had wished to limit the validity of the arbitration agreement according to article 358 
CCP to the cases in which no arbitration proceedings had been initiated before f' 
January 2011... the hgislator would have stated this expressly in the text, Instead the 
validity of the arbitration agreement has been disconnected from the date at -which 

24 

25 

26 

27 

Ibid. 

S«o Beelen Advocaten letter of December 16,2010, page 2, 

See Beelert Advocaten letter of Febmary 9,2011, page 1. 

See Lenz & Staehelin letter of December 22,2O10, page 1. 

See Article 1.1.002 of the UCI Cycling Regulations t^'No om who does not holdihe reqmits licence 
tnay parficipate in a cycling event organieed or superyised by the ÜCt, the UCI Continental 
confederadons, the UCImeml>erfedera(lom or the'w Cffflliates"). 
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arbitfation proceedings have started, which makes sense."^^ Ullrioh diaagrees, and 
submits that "proceedings already pending at the time the new law enters intoforce 
continue to be governed by the earlier law" and in partioular, that "er// aspects of 
arhitrations already pending, induding the requirements to be met that emhïe a 
cïaimant to hring arbitvation... must therefore have been fulfllled at the time the 
arbitration was imtiated... Any other interpretation... wouldïead to aratherpeculïar 
result: arbitration agreements wouïd become "moving targets" that could 
transmogrijyfrom invalid into valid agreements in the course of the proceedings"^^ 

V. DÏSCUSSÏON 

25. Under the ICA> the enforceability of an avbitration agi'eement is conditioned on 
meeting one of the two sets of fonnal requirements In AUicle 6, namely: 

(1) An arbitration agreement shall be in witing. 

(2) It may take theform ofa written declaration whereby a party Joins a moral 
person [or submits to the statutes of a moral person] provided that thfs 
declaration expressly refers to the arbitration clause contained in the statutes 
or rules of that moral person^ 

26. ïn addition, the Swiss Code of Obligations ("CO") contains, inter alia, loiles xelating 
to the foi-mation of conti'acts thatinform the appHcation of Aïticle 6 of the ICA, 

27. The requirements of a valid arbitration agreement undet' the CCP are less formal than 
under the ICA. For instance, Article 358 of the CCP provides; 

The arbitration agreement must be concluded in writing or by any other 
formal means whichpermits ft to be evidenced by text 

28. Under Article 6 of the ICA, agreements had to be in writing, a reqnirement that is 
construed according to Article 13 etseq of the CO. Ailicle 13 of the CO piovides that 
only arbitration agreements signed by the parties ate enforceable.̂ ^ By contrast, 
Article 358 of the CCP is modeled on Aiticle 178(1) of the PIL. Like the PIL, Article 
358 of the CCP does not require a wiitten foim in the sense and meaning of Articles 
13 et seq. of the CO; it need only be done in such a manner as to be enforceable by 
text?' Thus, the signature of tlie parties to the aibitration agreement is no longer a 
conditibn of validity. As a result, a number of agreements that would not be 

7i 

29 

30 

31 

See Beelen Advocaten letter of Febraary 9,2011, page 2. 
See Lenz & Staehelin !etter of Febmaiy 9,2011, pages 2-3, 
Lalive/Foxidret/ReymondjLePioit döL'Aïbittage, 1989, Ait. 6 CUno. 1, 
Dasser, in Oberliammer (Ed.), Schweizerische Zlvilprozessordnuug, 2010, Art. 358 no. 1, 
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enforceable under Article 6 of the ÏCA wouM be enforceabic under Axticle 358 of the 
CCP. 

29. Foi' llie puiposes of convenience, fhe Palxel considers, fust, the UCI's cotiteiition thöt 
an agreement to mbïüate exists under Article 6(2) of the ICA. 

A. ARTICLE 6(21 OF THE ICA 

1, Prelimiaarv Coaslderations 

30. An arbitration agreement can be established under AAlicle 6(2) of the ICA upon the 
written declaration of one paiiy. The requirements in relation to this declaration ai'e, 
howevei;, somewhat ambiguous. 

31. An initial ambiguity concerns the nature of the declaration to be made, and atises 
ftom differences between the Prench and Gennan verslons of the ÏCA. The French 
version of Article 6(2) of the ÏCA requires that the "declaration" be executed for the 
puiposes of accepling the statutes of the assooiation (or corporale body) {"déclaratiort 
écrite d'adhésion attx staiuts d'um personne moraïe"). ïïowever, the German version 
of Article 6(2) of the ICA appeais to be narrower, suggesting that the "declaration" 
must be directed to becomlng a member of a legal person, either an assooiation or 
coiporate body ("Beltrlit zu einer jurisHschen Person"), ït is geneially the case that 
obtaining membership in an assooiation usuaUy includes an obligation to be bound by 
the rules of that association, but it is net necessadly always the case that the 
submission to the rules of an association results in membership in the association, 
The French version of Article 6(2) of the ICA is therefore btoader than the German 
language version, 

32. A second source of ambiguity arises from the declaration's forma! requirements. 
Ailicle 6(2) of the ICA requires that the "declaration" be in writing and that the 
"declaration" make express reference to the ai-bitiation claiise included in the statutes 
and regulations, While a "declaration" is a unilateral act, a binding submission to the 
mies and regulations of an association ("Regelanerkemungsvertfag*) or the accession 
to an association ("Aufnahmeverttag") can only be accomplished by an agreement 
between the respective parties.^^ The question arises, theiefore, whether the 
foi-malitles contained in Aiticle 6(2) of the ÏCA (i.e., '% writing' and "express 
reference") apply only to the unilateral declaration of the party acceding to the 
assooiation or submitting to its rules, or whether they apply to the contiact or 
agreement as a whole. 

33. The Panel considers that the better arguments speak in favor of the fïrst alternative, 
and that the formalities necessavy to creafe a valid arbitration agreement need only be 
observed by the unilateral declai-ation of the party acceding to the assooiation or 

n That is, offer by Ihe asaociafion and acccptance by fhe couüterparty. 
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submitting to its rules. ïn this connection, the Panel notes that the nature of the 
relationsliip betvveen an assoclation and a member is not that of an agreement 
pursuant to the CO, since most of the rights and obligations of a member flow fi'om 
the association's lules, which can be estabüshed -without the consent of the 
member(s). In thls context, the puipose of Aiticle 6(2) of the ÏCA is to ensure that 
members have a tuil opportunlty to \ltiderstand, at the time of their agreement to be 
bound by the rules of an association» that future disputes will bc decided by 
aïbih'ation. The association, howevei'j requires no such fovmal -waming or proteotion. 
The assooiation is the body that sets the terms of the agreement in the first instancc, 
and can safely be assumed to be awaie of the terms and obligations imposed by its 
own statutes, which it itself ratlfied and is reqülred to observe. As the "in wtiting** 
and "express reference" requirements set forth In Atlicle ö(2) of the ICA benefit only 
the party making the unilateral declaration, the formalities imposed by those 
obligations need only attach to the unilateral declaration. Therefore, it follows trom a 
correct interpretation of Ait, 6(2) of the ICA that this provision - as regards the foimal 
requirements of an arbitration elause - is an exception to Aitïeles 13 of the CO, in that 
it pei-mits a party to unilaterally agree in writing to arbitration with an association 
without the signature of the counter-party association, 

2. Application to the Facts 

34. Ullrich signed the licence application dated November 24,2005. The second part of 
that application contained the acknowledgment quoted above in paragvaph 21, 

35. The UCÏ submits that Ullrich "submiited expressly to the UCÏ's Consiiiution and 
Regulatiom hy signing the c\forementioned form. The UCI is a kgal body, And ihe 
same document with M'hich he submitted to those regulations contained a textuaï 
explanutlon about j-urMicthn of CAS. Consequently, the conditiom of Art. 6 C-Arb, 
ifapplicable, have beenfulfïïled"'^^ 

36. Ullrich disputes that he agreed to any arbitration provision thi'ough the completion of 
the application foim submitted to Swiss Cycling. In essence, his argument focnses on 
the nature of his relationship to the UCI. Ullrich points out that his application was 
for membership in Swiss Cycling, not the UCI, and that Ullrich has never been a 
member of UCI. Ullrich contends that absent membership (or even an application for 
membership in an organization), he could not have agreed to the rules of an 
association to which he did not belong,̂ ** 

37. Article 6(2) of the ICA imposes certain conditions for aibitration agreements to be 
enforceable under its terms (see paragraph 25, above). By his unilateral act, /.^., by 
the written and signed application for a licence in 2006, Ullrich agreed to be bound by 

3i 

34 

See Beelen Advocaten letter of December 16,2010, at pago 2, 
See Lenz & Staehelïn letter of October 7,2010 at page 2; letter of November 26,2010 at page 3; letter 
of December 21,2010 at page 3. 

file:///ltiderstand
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the UCI Riiles. In his appücation for a licence, Ulhich also agreed to accept the 
jurisdïction of the CAS as the sole competent body for appeals in cases brought under 
the UCI Rules, and as the coutt of the last instance. It is true that the appUcation foim 
does not mention explicitly the Article of the UCI Rules in which the arbitratioii 
clause is contained. However, the Panel is of the view that the putpose of Article 6(2) 
of the ICA is fUIfilled, if express reference is made to the esseniialia negotii of the 
arbiu-ation clause in the declaration. This Panel therefoie fnids that Uürich's 
appUcation for a Jicence ftilfils the foimal ïequiiements contained tn Article 6(2) of 
the ICA, /.e., a declaration in writing makfng express reference to the arbiü'ation 
clause in the statutes of UCI, 

38. Whether membership in an organization is a condition foL' the appUcability of Aiücle 
6(2) of the ICA, as Ullrich and the German, but not the French, verston of Aiticle 6(2) 
of the ICA suggest, is, according to the Panel, an irrelevant consideration in this case. 
The UCÏ's issüance of a licence following Ulirich*s appUcation made Ulhich a de 
facto member, or, in other words, an indirect member of the UCI. 

39. The concluslon that Ullrich held de facto or indirect membership in the UCI is 
supported, in the first instance, by the charactcristics of the legal relationship Ulhich 
enteied into with the UCI. In this connection, the Panel observes that Ullrich's legal 
rights (which flow ftom his UCI licence) do not differ fi'om the rights of a member in 
a typical association. Like a member of a lypical associationj the licence entttled 
Ulhïch to make use of all UCI facilifies and benefits, including the abÜily to cycle in 
UCI calendar events. Moreover, the licence entitled Ullrich to the proteciions of the 
UCI Rules and to demand equal treaünent with all of the association's other licensees. 
The UCI Rules gave Ullrich the right (through legal recouise) to challenge measures 
taken by the association against him, thereby protecting him ftom infringements by 
tlie UCI of its ovm rules. That right of recourse extends to non-discriminatlon and 
equal treatment, which ensures he benefits fi'om the same treatment as every other 
Hcense hoider. This type of protection afforded to a UCI license holder is modeled on 
Article 75 of the Swiss Civil Code (thereinafter refened to as "CC"), and is simüar to 
the legal recourse available to members of typical associations. 

40. Tire Panel also obsei'ves that Ullrich's obligations as a licence holder are the same as 
the obligations of a member in a typical association. In particular, Ulliich's main 
obligation under his licence, and a condition of his licence, was to comply with the 
UCI Rules, Membership in an organization is subject to tlie same basic xequirements, 
F^rtheimore, the mies and regulations of an association are construed and Interpreted 
independently of whether someone has submitted to them by joining the association 
or by recognizing them contraotually {"Regelafierkemumgsvertrag"). In either case, 
identical principles of interpretation apply, whioh, according the consistent CAS 
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decisional practice, differ considembly irom Ihose that apply to the inteipretation of 
simple contracts.^^ 

41. The legal Uterature and case law also suppoit the Pajiel's view. The legal literature 
views the special relationship between an associaÜoti and athlete, who has submitted 
to the assoclation's lules (without being a Member of it) as an "indirect 
membership".^^ The Federal Tribunal has aoknowledged thig special relationship 
between an athlete and an association that requires the athlete to be treated as a de 
facto member of the association in its judgment in the case "Gundel", where if stated 
asfoUows;^' 

"Le membre indirect peut lui aussi attaquer les décisions de Vassociation 
coffromémetjt a l'art. 75CC, ou faire examimr par k juge les smcthm 
(peines statutaires) qui lui out été infligées,..Dans h cas des sanctions, cette 
proteeiion juridique doit être accordée même ^ la persome qui n'est pas 
membre de Vassociation, si elk s'est soumise h la régkmentaïlon étahliepar 
cette dernière, par exemple lorsque pareille démarche est me condiiion a 
rempUr pour pouvoir participer d tine maMfestatlon organisée par 
Vassociation". 

42. In summary» the Panel is of the view that, despite the absence of formal membership 
in the UCI, Ullrich'a rights and obligations under his licence clearly created a special 
relationship between himself and the UCI that is akin to membership, Such 
relationship has been already emphasized by the Swiss Federal Tribunal in a case 
involving fhe same kind of situation (FT 4C.44/1996). That special relationship can be 
contrasted from a recent judgment of the Swiss Federal Tnbnnal, in which it rejected 
an arbitration Panel's jurisdiction where the relationship between individual and 
association was restricted only to the request to aibitiate.^^ In that case the Federal 
Tribunal made clear, however, that membership in the association itself was not itself 
a condition of validity under Aiticle 6(2) of the ICA, and explained that relationshipa 
that were not chai'aeterized as one of "membership" were stül capable of giving rise to 
valid arbitration agreements imder Aiticle 6(2) if other imporiant elements are 
present. 

35 

3fi 

37 

38 

CAS [20.12.1999 - 99/A/230] B y/htemarwfialJudo FederQtion, in Reeb (Hrsg) Digest of CAS 
Awards II 1998-2000, 2002, S. 369, 375; [12.2.1998 -̂  1998/002] R v/ International Olympic 
Commlitee (IOC), in Reeb (Ed.) Digest of CAS A\vafds 11986 -1998, S. 419,424 seq.; see also CAS 
[22.7.1996 - 1996/001] VS Swlmting v/FltïA, in Reeb (Ed.) Digest CAS Awards I 1986 - 1998, 
1998, p. 377,380 seq. 

Cf. comparatlve analysls of Rigozzi, L'sfbitrage iniernational en matière de sport, 2005, no. 85 et seq; 
see also Benier KommentarZGB/Riemer, 1990, Systematischer Teil no. 510 and Art. 75 no. A6. 
ATF119ït27lB.3,b(276). 
See FT 4A 533/2010. 
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43. There is only one aspect of UIllioh*s relationship with the UCI tlirough his licence 
that the Panel was capable of distinguishing ftom a typioal member-association 
relationship in its deliberations: Ullrich's licence does not permit him to participate in 
the foiination of the assooiation's will, for instance tlirough a vote for the 
association's management, or through a direct vote periodically ratifying the 
association's foundational doouments, suoh as its statute. Despite ibis difference, the 
Panel does not consider the point so decisive or important as to undermine the 
chai'actet'ization of UlU'ieh's relationship with the UCI as one of de facto membership. 
ït is a fact that ntany associations have statutes that restrict (sometimes to a gieat 
extent) individual members' rights or opportunities to participate in the formation of 
the association's will In view of these considerations, the Panel conoludes that 
Ulirich's relationship with the UCI was of snffioient quaïity to characterize his licence 
as one of "memhershlp". An agveement to arbitrate between the UCI and Ullrich is 
therefore established under either the French or German version of Article 6(2) of the 
ÏCA. 

44. In the event the Panel were wi'ong, and if Ulirich's relationship with the UCI conld 
not be quaüfied as one of membership» the Panel would still be prepared to find that 
the UCÏ and Ullrich are bound by a valid arbitmtlon agreement, The Fiench version 
of Article 6(2) of the ICA does not condition the validity of an arbitration agreement 
upon one party's membership in the association. There is no reason or evidence to 
suggesl that the terms of Article 6(2) of the ICA were not intended to be enforceabie 
in ftiU (including the more Hberal language in the French version), or to otherwise 
prefer the German version of the text. Moreover, a restiictive reading of Artiole 6(2) 
of the ICA would render portions of the French vetsion nnenforoeable despite their 
cleai' wordhig. Even on the assumption, quod non, that Ulhïch was not a de facto 
member of the UCI, this Panel considers that his unilateral written declaration to be 
bound by its rules is sufficiënt to create a valid and enforceabie arbitration agreement. 

45. Apart irom tlie sti'ictly legal conclusions about the enforceabiÜty of the agreement 
under Aiticle 6(2) of the ICA, the Panel is of the view that upholding the avbiti'ation 
agreement between the UCÏ and Ullrich is a matter of good sports policy, This is so 
for a number of reasons; 

a. Lkensing Scheme of the UCÏ CycHug RegulaHons, TheUCï Cycling 
Regulations operate by expressly delegating authority and 
ïesponsibility for the issuance of UCI Hcences to the UCI member 
federations where applicants are ordinarily resident.̂ '* This is a 
sensible organizatlonal scheme for an international body without local 
offices to atti-act athletes to its programming, and such a scheme is 

59 See Aiticle 1.1,011 of Part I of the UCÏ Cycling Regulations. Thwe aio nvo limited exceplions to this 
dolegation, Applicants can apply to flie UCI directly for a license where there is no UCI member 
federatioft in tho country of the applioanl's lesidence (Article 1.1.013) and where a iiational federation 
does nlo respond to a Hcense appHcalion wlthin 30 days of it being flled (Article 1.1.014). 
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widely empïoyed among international sporting organizations. The 
UCI Cycling Regulations, which contain the UCI Rules, aïso envisage 
a role for the UCI in antidoping pioceedings before the CAS involving 
ifs iicense holders. The scheme of the UCI Cycling Regulations 
oleai'ly is for the member federations to form legal relationships with 
their Iicense holders on behalf of the UCI that will pennit the UCÏ to 
mainiain and assert its interests in antidoping proceedings should they 
arise. A contmry flnding would jeopavdize the UCÏ's (and ether 
international sporting organizations') ability to hold to account Swiss 
athletes, although all foieign athletes would still be subject to the 
association's rules. Such an asymmetvical result would jeopardize 
Switzerland's attractiveness as a seat foi' a lai-ge number of 
international sporting organizations (inoluding the International 
Olympic Committee) and have potential negatlve consequences for üie 
willingness of sporting organizers to accept Swiss athletes into their 
events (something that ig clearly not in the interest of Swiss Olympic, 
among others). 

b. Relationshlp of the llcence Card to the UCI CycUng ReguUitiom. 
The UCI Cycling Regulations mandate that the licensing process (and 
in pmticular the application form and the fomi of llcence) adhere to 
certain standards by using specifted language intended to forge tlie 
legal relationships the UCI intends with its Iicense holders.'̂ ** Swiss 
Cycling has complied with its obligatlons under the UCI Cycling 
Regulations and has reilected the specifled language In its application 
form and llcence. Swiss Cycling's use of this language is clearly 
intended to Jmplement the scheme of the UCI Cycling Regulations, as 
set out above. A fmding otherwise would leave international sporting 
organizations without güidance as to how they validly might affect 
their organizational schemes as it concerns Swiss athletes. 

c, Ulli'lch's Career, Ulltich became a professional cyclist in 1994 and 
each yeai' between then and his retiiement, he appUed for and obtained 
a UCI llcence.''̂  Ullrich's reason for obtaining a UCI licence was to 
race in UCI calendar events. The Panel accepts that, over this period, 
Ullrich would have familiarized himself at least at some basic level 
with the antidoping framework, including the general plth and scope of 
the UCI Rules and the competence of national sporting authorities and 

40 See Anicles 1.I.02I to l.ï.026 ofPmIÏ of the UCÏ Cycling Regulations. 

**' See Beelen Advocaten letter of December 16, 2010, at pago 2, In 1994, aa a first year professional, 
Ullrich flnished thtrd at the UCI world championships, 
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the CAS on appeal in antldoping pioceedings.'*^ A Ünditig otheïwise 
would be at odds with these basic and obvious facts. 

3, Conclusion on Arücle 6(2^ of theICA 

46. Ulhich submits that theie is no agreement to arbitrate between Ihe UCI and himself. 
ïn deteimining "whetliev a valid agreement to mbitmte exists, the Panel has ïegaid to 
Rule 47 of the CAS Rules. -which provides that: 

An appeal against the dedsion of a federaiion, association ov sports-related 
body may he filed with the CAS 'msofar as the siatutes or regulatiom of the 
said body so provide or as ihe parties have conduded a specific arbiiratiofi 
agt-eement.... 

47. Without regai'd to Ihe question of whether or notthe UCI cnjoys a right of appeal 
under the Swlss Oiympio Statute, according to which the contested Deoiaion was 
issued, the UCI has demonstiated that it has conoluded a specific arbitration 
agi'eement with Ullrich that is enforceable, In pailicuïar, as a matter of Swiss law 
under Aiticle 6(2) of the ICA, Ullrich has through his unilateral deolaraüon agreed to 
be bound by the UCI Rules, and to submit appeals under those rules to the Coui-t of 
Arbitration for Sport. 

B. ARTICLE 6(1'̂  QF THE ICA 

48. The Panel has aUeady concluded that there Is a valid arbitration agreement under 
Article 6(2) of the ICA. It is therefore not necessaiy to consider whether a specific 
agi'eement between Ullrich and the UCI is also enforceable under Article 6(1) of the 
ICA. Accoi'djngly» the Panel takes no view on thia issue, 

C. ARTICLES 358 AND 407 Oï? THE CCP 

49. As noted, Article 6 of the ICA is more restrictive than Article 358 CCP. The Panel 
has already accepted the vaiidity of the arbitration agreement between Ullrich and the 
UCI under Ailicle 6(2) ICA. The Panel also accepts that an enforceable arbiti'ation 
agreement between Ullrich and the UCI exists under Article 358 CCP, inchiding for 
all the reasons that motivated its decision under Article 6(2) ÏCA. The instructions 
contained in Article 407(1) CCP (that the Panel apply the set of rules (ICA versus 
CCP) most favorable to a finding of vaiidity of the arbiti'ation clause) are therefore 
in-elevant, since the outcome of this award would be the same under either the ICA or 
the CCP. 

41 The Panel lakes comfort in thia conclusion that, among other oxpoaure (o antldoping regulalions, 
Ullrich participated in the 1998 Tour de France, which was marred by the Festina Affalr. 
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50. On the basis of Aitide 407(2) CCP, Ullrich objects to the Panel's abilhy to apply the 
CCP, Though the Oider appended to this award does not turn on the issue, in thia 
seciion the Panel sets out ceilain of the reasons why Aiticle 358 CCP is in fact 
applicable to the present proceedings. 

a. Ailiole 407(1) CCP does not itseif confain any resü'iotions or 
limitations upon lts applicability. It also contains no interna! refeience 
to Ailicle 407(2) CCP, and does not expressly suggest that it is 
otherwise subject to that provision. Indeed, Artiole 407(1) can be 
viewed as a lex specialis relative to Artiole 407(2). 

b. Artiole 407(1) CCP precedes Ai-ticle 407(2) CCP. As a result, Article 
407(2) CCP can hardly be percelved as the general and oveniding 
princlple in relation to the transitional rules, Thus, according to a literal 
and systematic Jnterpretation of Article 407(1) CCP, Ai-ticle 358 CCP 
would be applicable in the case at hand. 

c. Article 407(2) CCP concerns the rules applicable to arbitration 
proceedings. As a matter of policy, it is a sensible provision as it 
concerns the procedural rules; it ensures that the procedure which has 
govemed an arbitration from the outset continues to apply thi'oughout 
the avbitral proceedings. It would not be sensible, as a matter of 
policy, if Article 407(2), as Ullrich urges, were to require the 
application of the old ICA mies to the issue of the validity of the 
arbitral agreement. The requirements of validity under the ICA are 
stricter than under the CCP - Imposing stricter validity requirements 
v/ould conflict -with the purposes of Article 407(1) CCP, which 
operate3 to "jave" arbitral agreements that would not be enforceable 
under the ICA but would be enforceable under Ariicle 358 CCP. 
Interpreting Article 407(2) CCP in the marnier suggested by Ullrich 
Would serve no public purpose and would result in additional matters 
being litigated before the Swiss couris. This result is the antithesis of 
the intention of arbitration laws, which is (in part) to encourage out-of-
court disputc resolution and lighten the case load of naüonal courts. 
There is no ïeason to read Article 407(2) CCP as extending to any 
matter other than the applicable procedural rules. 

d. The Panei's reading of the policy purpose of Article 407(2) CCP is 
supported by tlie legal history of the provision. The CCP, including 
^& transitional rules contained in Article 407 CCP, is based on the 
PIL, and the CCP is to be inlerpreted in accordauce with the PIL.''^ 
The PIL was applicable to the question of validity of arbifiation 

^' See the Rapport accompagnant Vavant-projet de lo eommUsiori d'experfs du Loi federale de procedure 
cMJe, June 2003, section 184. 
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agreements concluded prior to the entering into force of tlie PIL if Ihe 
rules of the PIL were more favorable. Well-kiiown legal scholai-s 
agreed that the PÏL's refroactive application was not restiïcted in any 
way, including by the timing of the initiation of proceedings.'*'' Ullrioh 
disputes the point and oites Berger/Kellerhals in support of the 
proposition that Artiole 407(1) CCP only operates where arbitmtion 
proceedings are initiated afïer January 1, 2011.^^ The citalion does not 
support Ülltich's ai-gument. It meiely indicates that the PIL is 
applicable to the determination of a pre-PiL arbitration agreement's 
validily if ai-bitration were Initiated after PIL's coming into force. 
However, the authors do not address the issue to be deoided here, 
where both the arbiti-ation agieement and the proceedings pre-date the 
coming into force of the new law, but the question of the arbiti-ation 
agreement's validily has yet to be pronounced upon. Indeed, foousing 
on Ajlicle 407(1), the very same authors as those cited by Ullrich share 
the Panel's opinion on the intetpretation of Aiticle 407(1).''* 

e. Ulh'ich's criticism that the Panel's interpretation of the provisions of 
Artiole 407 CCP would result in "moving targets^* is not persuasive. 
The inteipretation of Article 407(2) CCP tliat Ullrich urges upon the 
Commisaion would also oieate a "nioviftg target", albeit a different 
one, in that parties might decide to delay initiating arbitration 
proceedings in order to obtain the benefits of Article 358 CCP. 
Different legal outcomes that depend upon timing are not in this case a 
reason for prefemng one interpretation of the provisions of Article 407 
CCP over another; they are simply a feature of Jaw reform. 

5L The only restriction upon the application of Article 407(1) CCP aiises from the 
requirement that the CCP be interpreted consistently with the PIL. Article 196(1) of 
the PIL provides fhaf, ^^Facts or kgal transaeiions that occurred andproduced all 
their ejfecis hefore the effective date of this Code shall he governed by theformer 
Imvr 

52. The question, therefore, arises at what point in time an arbitration agreement has 
produced all its effects. In the Panel's view "all ejfects'^ will have been produced in 
the past if, for instance, on the basis of an alleged ai-biti-ation agreement an arbitral 

4J 

<16 

"Toufeföfs, pour les arbitragespendants it la date de l'entrêe en vigeur, l'art 197 al JerLDIPprévoH 
l'appUcathn du droU melen ,„ it ia campétence, donc la vaUdité de la conveniion d'afbilrage qui en 
est la oondition. si ce droU est plus fanorabk. ... Aimi ... rien m s'oppose d l'oppUcation du droit 
nouveau aux dhishns sur la compêtencê d'un iribtmal arbitral international dès Ie Ier Janvier 1989. " 
See Poudnt, BulI.AA 198S, 304, 
Berger/Kei [erlialSj Intermltonaïe und interne Schiedsgerichtsbarkeit in derSchwetz, 2006, page 44. 
see Berger/Kellerhals, International and Domestlc Arbitration in Switzerland, 2nd Bdltion, paia 412, 
page 113. 
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tribunal has rcndered a decision for which all appeals have been exhausted. For a 
number of reasons it is quite unlikely that "aïl effects" aiïsing from an arbitratlon 
agreement will have occurred if, as in the present case, the arbitration proceedings 
have been initiated bm not even concluded or terminated on the key date (January 1, 
201 ï in this case). First, arbitration agreements produce a set of lights and 
obligations aniong the contraofing pariies that do not tetminate once the ai'bitration 
proceeding becomes pending. On tlie contrary, a nximber of duties survive past the 
point oïlispendens and bind theparties throughoxit the arbiti'al pfocess (e.^., the duty 
of the parties not to rcsoit to state coiirts, to act ia good faith, or to support ^Q arbitral 
proceedings). Second, the arbitiation agveement is the basis for all tlie piocedui-al 
actions of the arbitral ti'ibunal thi'oughoiït the pi'oceedings. Third, the validity of the 
ai'biti'ation agreement is a condition of admissibility of the proceedings. For 
procedural requirements before state courts it is geneially recognized that the key 
moment in time in whioh a procedural requitement must be ascertained in order for 
the claim to be admissible is the time of deliberation of the judgment (and not the time 
whcn the proceeding becomes pending),**^ Based on these facts, the Panel concludes 
that in the case at hand all the effects of the arbitration agreement had not occurred 
pdorto 1 January2011. 

53. Aa a result of the foregoing, the Panel takes the view that Article 407(1) CCP 
mandates the application of the more favourable rules set forth in Article 358 CCP 
conceming the determination of the validity of arbitration clauses connected (o 
arbitral proceedings ongoing as at January I, 2011, and conflims the validity of the 
agreement to ai'biti'ate between Ulhich and the UCI also on the basis of Article 358 
CCP. 

VI. CQSTS 

54. The UCI Ruies make provision for cost av/aids before the CAS, but only where the 
"hearing body which made the decision against whtch the appeal has been made has 
applied the regulations incorrectly"^^ The Rules of the CAS provide the Panel with 
discretion to issue a cost award by "taking into account the outcome of the 
proceedings, as well as the conduct andfinancial resources of the parties" 

49 

Cf. BSK-ZPO/ö/A-JÖ r̂ger. 2010, Art. 357 no. 6. 
Cf, ATF 127III41 B. 4 c (43); Oberhammer/Dowe/, Schwelzerische Zivllprozessordmmg, 2010, Art. 
59 no. 3. For some procedural requirements the law provides that the discontinu at ion of a pïocedmal 
requirement that was fulfiUed at the time of the Initiation of the proceeding does not lead to the 
inadmissibility of the claim, cf Article 64 (1) lit. b CCP. 

See UCI Rules, Article 282. 
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55. The subject matter of thia award (a specifio agreement between the UCl and ÜHrich 
separate ftom the rights UCI enjoys under the Swiss Olympio Statute) were not 
considcred by the Disciplinary Chamber in its Dedsion. Moreover, this award is 
merely a preliminaiy deoision on jurisdiction. The Panel bas not had the benefit of 
pleadings on the substantive issues at play in this oase, and the fmal outcome of these 
proceedings is therefore entitely unknown. Given the lack of opportunity for the 
issues in this awai'd to be considered at first instance and the uaceitainty about the 
ultimate result of these proceedings, an award on costs at this juncture would be 
inappropriate, and is certainly not necessary. Costs have nevertheless been incui-red 
and cannot simply be dismissed. The Panel theiefote orders that the costs connected 
with these jurlsdictional objeotives be detennined in the fmal awavd. 
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ORDER 

ON THESE GROUNDS 

The Couit of Aibiti'ation for Sport mlos Ihat: 

1. The CAS acknowledgea its jurisdiction over the appeaï submitted by the UCI against 
the Decisioji, 

2. The objection submitted by Mr. Jan UHtich that the CAS has HO jurisdiction to hear 
this matter is dismissed, 

3. The costs connected with Mr. Jan UJIrich's objections related to junsdiction and with 
the present partial award shall be determined in the final awai*d. 

Done in Lausanne, Switzerland, on 2 Mavch 2011. 

THE COURT OF ARBITRATION FOR SPORT 

RoménéSubiotto QC 
President 


